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File No. S7-732 


FORM AND CONTENT OF FINANCIAL STATE- 
MENTS OF BANK HOLDING COMPANIES AND 
BANKS 


Proposed Amendments 
AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rules. 


SUMMARY: In April 1977, a proposed new Article 9 
of Regulation S-X containing requirements as to form 
and content of financial statements of bank holding 
companies and banks was published for comment. 
Upon review and consideration of the comments 
received, the proposed requirements have been 
extensively revised and are now reissued for comment. 
It is expected that the proposed requirements, as 
revised, will result in more informative financial 
statements for investors and potential investors in 
securities of these companies. 


DATE: Comments on or before February 28, 1977. 


ADDRESS: Comments in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. All comments 
will be available for public inspection. (File No. 
$7-732) 


FOR FURTHER INFORMATION CONTACT: Law- 
rence J. Bloch, Assistant Chief Accountant, Securities 
and Exchange Commission, Washington, D.C. 20549 
(202-755-1182). 


SUPPLEMENTARY INFORMATION: 
GENERAL 


In a release issued on April 21, 1977,' the Commission 
proposed amendment of the financial statement 
requirements of Regulation S-X [17 CFR Part 210] by 
the addition of a completely revised Article 9 [17 CFR 
210.9-01 to 9-05] to be applicable to bank holding 
companies and banks. The proposal was intended to 
replace the existing Article 9 which relies in major part 
on provisions of Regulation F of the Board of 
Governors of the Federal Reserve System [12 CFR 
206]. The principal purpose of the proposal was to 
establish requirements in Regulation S-X for 
statements of bank holding companies in view of the 
increased complexity of their operations. 





"Release Nos. 33-5823 34-13459, 35-19995, 1C-9730 [42 
FR 21809; April 29, 1977]. 
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Over 160 letters of comment were received including 
132 from bank holding companies and banks. Letters 
were also received from the three Federal bank 
regulatory agencies, banking associations, public 
accounting firms, and accounting organizations. 
Comments on the proposal covered a wide range of 
topics and reflect the varying concerns of the 
respondents. The Commission has considered these 
comments and has extensively revised the proposed 
Article 9. In view of the changes it is deemed 
appropriate to reissue the proposed Article 9 for 
comment. 


Although originally it had been hoped that the 
proposal could be adopted so as to be applicable to 
financial statements for years ending on December 31, 
1977, this reissuance of the proposal for comment has 
the effect of deferring its ultimate adoption. It is now 
expected that the revised article will not be effective 
for periods ending before June 30, 1978. 


COMMENTS AND CHANGES 
BALANCE SHEET 


The proposal was intended to be applicable to both 
consolidated and unconsolidated financial statements 
of bank holding companies. Comments were received 
that some of the specific disclosures called for relating 
to nonbanking activities were unnecessary and 
inappropriate for an understanding of the holding 
company’s operations and further that including 
provisions for consolidated and unconsolidated 
statements in this article was a combination of 
requirements for disparate entities. Reference to 
disclosure requirements related to holding company 
accounts have been deleted and a new provision added 
that holding company only statements are to be 
prepared in accordance with Article 5 of Regulation 
S-X. It is provided, however, that on the holding 
company statements investment advances and income 
related to bank subsidiaries should be shown 
separately from amounts related to other subsidiaries, 
and that dividends from subsidiaries and other 
investees should be reported as the first item on the 
income statement while the related equity in 
undistributed earnings would be reported at the 
bottom of the statement. 


Receivables from officers, directors and others 


Many comments addressed the proposed reporting of 
loans to officers, directors, employees and certain 
others (insiders) on the balance sheet and in Schedule 
l1!. A number of changes have been made reflecting 
these comments. The proposal called for separate 
reporting of insider loans as part of other assets, but 
many comments pointed out that these loans generally 
were made on the same terms as loans to unassociated 








persons and that they should not be excluded from the 
loans receivable. The revision now includes all loans in 
one caption with a provision for disclosure of the 
aggregate amount of insider loans in a note if they 
exceed five percent of stockholders’ equity. 


The requirement for Schedule Ill which calls for 
disclosure of amounts due from insiders has been 
revised to call for reporting of amounts receivable 
from individuals which exceed the lesser of $500,000 
or two and one half percent of stockholders’ equity. 
The requirement for both the balance sheet disclosure 
and schedule reporting has been changed to make it 
clear that in addition to amounts owed directly by 
insiders, amounts to be reported extend to 
corporations, ventures or other organizations in which 
they have ownership interests, trusts and estates in 
which they are involved, and to relatives living in their 
home. 


This insider disclosure is for financial statement 
purposes and does not resolve the matter of the 
deletion of the exception from disclosure for 
transactions involving loans when the issuer or any of 
its subsidiaries is engaged primarily in the business of 
lending which was raised in Release No. 33-5758, 
November 2, 1976. 


Balance sheet format 


The requirement for classification of assets and 
liabilities to show earning assets apart from other 
assets, and deposits and borrowed funds apart from 
other liabilities has been deleted because of difficulties 
in clearly differentiating between earning and 
nonearning assets. The general order of the balance 
sheet has been changed so that assets are listed by 
their relative liquidity.2 The number of separate 
captions has been reduced by combining a number of 
captions into other asset and other liability categories. 


Investment securities 


Many comments suggested that parenthetical 
disclosure of market value of investment securities on 
the balance sheet was not necessary since these 
securities are purchased to be held to maturity. 
Market value, however, is an aid to the evaluation of 





2The order of the balance sheet captions and also the 
format of the income statement are suggested 
presentations, but the statements may be filed in such 
form and order as will best indicate their significance 
and character. Significant departure from the 
Regulation S-X format should be discussed with the 
Commission staff. (See §210.3-10(a)). 


this asset. This disclosure should not be relegated to a 
note and this suggested change has not been made. 


In response to many comments, the reqirement for 
disclosure of concentration of investments in securities 
of a specific issuer has been increased from five 
percent to ten percent of stockholders’ equity. 


Trading account securities 


Many commenters viewed the proposed requirement 
for stating trading account securities at market value 
to be an intervention into the standard setting process. 
The amounts are usually not material and 
consequently we have changed this provision to permit 
the use of cost, lower of cost or market. We believe 
that the use of market value, however, is the most 
appropriate basis since it is consistent with the 
manner of operation of such an account. The 
elimination of alternatives of this nature is appropriate 
and we will recommend that the Financial Accounting 
Standards Board consider the matter. 


Loans 


Many commenters were concerned that the categaries 
by which loans were to be reported on the balance 
sheet and interest income on the income statement 
were derived from regulatory requirements and were 
not representative of categories used by banks in the 
operation of their business. it was asserted that 
accounting systems were not designed to produce 
information in this detail. One of the banking 
organizations commenting on the proposal suggested 
the following as being more appropriate for the 
purpose of reporting to investors: 


Commercial, financial and agricultural 
Real Estate—construction 

Real Estate—mortgage 

Consumer 

Foreign 


These categories are less detailed then those originally 
proposed and represent a condensation of the 
regulatory requirements. The revised proposal calls 
for disclosure of loans and loan interest income in 
these categories. In addition, however, financial or 
agricultural loans would be stated separately if either 
category exceeds ten percent of total loans, and any 
other loan category should be stated separately 
regardless of relative size if necessary to disclose any 
unusual risk concentration. Comments are requested 
as to the appropriateness of these or other categories. 
In this connection any comparable change in Guides 61 
and 3 would be a prospective one. A newly added 
provision would permit the use of a series of 
categories other than those specified if considered to 
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be a more appropriate presentation provided that the 
reason for such alternate is furnished in a note. 


Another change is this area permits lease financing to 
be included in one of the aforementioned loan 
categories or presented separately. 


Deposits 


Due to a significant number of comments the proposal 
has been revised to call for separate disclosure of time 
and savings deposits. 


Other stockholders’ equity 


In response to a number of comments, we have 
dropped the provision for exclusion from retained 
earnings, unappropriated, of amounts which have 
been capitalized in the accounts of a subsidiary bank. 
Although a requirement of this nature is not covered 
by generally accepted accounting principles, we 
believe that it has merit and will recommend its 
consideration by the Financial Accounting Standards 
Board. It should be noted that §210.3-16(h), which 
calls for reporting restrictions on the availability of 
retained earnings for dividend purposes, applies to 
bank holding companies and banks as well as to all 
other companies. 


INCOME STATEMENT 
Income statement format 


There has been no basic change in the format of the 
proposed income statement; however, many captions 
and instructions have been revised and restated. 


Interest and fees on loans 


As noted in the comments above on loans, the 
categories to be used for detailed reporting of loans 
and interest on loans have been revised so that there 
now would be only five categories. 


Interest on long-term debt 


Many commenters stated that interest on a bank 
premises mortgage should be classified with other 
interest on long-term debt, and such a change is 
reflected in the revised proposal. Many banks have the 
flexibility of financing bank premises either with a 
mortgage or from general funds and having financed 
premises out of general funds, then have the ability to 
subsequently obtain funds by mortgaging their bank 
premises. In view of the ready availability of these 
alternatives it appears appropriate to report all 
interest on long-term debt in the same expense 
caption. 
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Securities gains and losses 


In the proposal securities gains and losses were 
proposed to be reported as an element of other 
revenue rather than as a separate category to be 
reported at the foot of the income statement as has 
been customary for some time. This change was based 
on a conclusion that such gains are a regular part of 
bank earnings and should not be set apart. It was also 
noted that the amounts have not been significant in 
recent years. The proposal has been revised to provide 
for continued separate reporting of these gains in light 
of the comments received. We continue to believe, 
however, that a strong argument can be made that 
conceptually they are only one of several components 
of net income of a bank and not necessarily so 
significant as to merit separate reporting apart from 
the remainder of the operations. 


FOREIGN ACTIVITIES 


In the definition and reporting requirements for 
foreign activities, we are applying the general criteria 
in the Financial Accounting Standards Board’s 
Standard No. 14 on business enterprise segment 
reporting to the specific characteristics of banking. 


As stated in the original proposal in Release No. 
33-5823, the definition of foreign activities is intended 
to include loans and other revenue producing assets 
and transactions in which the debtor or customer is 
domiciled outside the United States. The definition 
would cover operations located and conducted entirely 
outside the United States as in the definition of foreign 
operations in Standard No. 14 and would also cover 
loans made from a location in the United States to a 
debtor located outside the United States. This latter 
provision recognizes the ability of banks, at times, to 
place loans in a domestic or foreign office depending 
on the availability of funds. 


In response to some comment letters, the proposed 
definition has been revised to permit exclusion from 
foreign activities of a loan to a debtor or customer 
domiciled outside the United States which is fully 
guaranteed as to principal or interest by a United 
States government agency or by a United States 
domiciled company which has the financial ability to 
meet the undertaking. This special definition for banks 
was not recognized in the recent release on segment 
reporting? which adopted the FASB’s definition and 
many letters noted this difference. It is intended that 
segment reporting for banks will be consistent with 





°42 FR 26010; May 20, 1977; Release No. 33-5826, 


34-13525, 35-20023, IC-9761; Industry and Homo- 
geneous Geographic Segment Reporting. 





the Article 9 definition for foreign activities. This 
definition would apply prospectively also to the foreign 
operations section of the statistical disclosure in 
Guides 61 and 3 which at present leave the definition 
of foreign operations to the registrant. 


The proposal called for reporting of revenue, expenses 
and income or loss before taxes related to foreign 
activities. Many comments suggested that this be 
changed to net income. What is involved in a number 
of instances is the reporting of operating results on a 
pretax basis and the effect of the allocation of tax 
benefits between domestic and foreign areas in 
arriving at net income. It appears appropriate in this 
situation for both amounts to be reported. The ten 
percent materiality test for determining disclosure of 
foreign activities has been expanded to allow 
consideration of either pretax income or net income. 


A new requirement has been added for disclosure of 
specified assets and liabilities, revenue and income by 
significant geographic segments. As defined in 
Standard No. 14, a significant geographic segment is 
one for which assets, revenue or income exceed ten 
percent of the comparable amount in the related 
financial statements. 


In addition, the requirement for disclosure of 
estimates and assumptions made in allocating revenue 
and expenses to foreign activities has been amplified 
by an additional requirement concerning the method 
of pricing money transfers in adjusting for funds 
generated or used. 


Although many letters objected to the requirement for 
allocation of a portion of the allowance for loan losses 
to foreign loans, we believe that the relative 
significance of foreign loans in some banks and 
significant differences in their nature as against 
domestic loans are sufficient to warrant separate 
reporting of charges, credits and the balance of the 
allowance. Since to some extent a loss potential exists 
in any loan portfolio, it is inappropriate to present 
loans receivable in a financial statement without an 
accompanying allowance for losses. 


OTHER MATTERS 


Materiality tests have been revised so that balance 
sheet disclosures are based on stockholders’ equity 





4 In this connection Standard No. 14 states in paragraph 
10(e) that “Asset valuation allowances such as the 
following shall be taken into account in computing the 
amount of an industry segment’s identifiable assets: 


allowance for doubtful 
depreciation, 
allowance.” 


accounts, accumulated 
and marketable securities valuation 


and income statement disclosures are based on 
revenue. 


The requirement for schedule disclosure of sup- 
plementary income statement information (§210.12-16) 
has been eliminated since the specified disclosures are 
generally not applicable to banks. 


This proposal varies in certain details from some of the 
provisions of Guides 61 and 3 principally in the 
proposed categories for reporting loans and in the 
requirements for reporting foreign activities. The loan 
categories are a condensation of the categories in 
Section Ill A of the guides: The definition of foreign 
activities would apply to the reporting required under 
Section VIII of the guides as well as to Article 9. In 
this connection, the staff will review the guides to 
eliminate unnecessary and duplicate requirements in 
1978. 


Other commenters suggested that the requirements of 
§210.4-02(e) for separate financial statements for 
significant subsidiaries of a financial nature included 
in consolidated financial statements should be 
modified or eliminated. This may be appropriate 
especially in view of the business enterprise segment 
reporting requirements of FASB Standard No. 14; 
however, it is not directly related to this proposal and 
will be considered separately in 1978. 


Many letters suggested that banks be exempted from 
the requirement for including a statement of changes 
in financial condition with their financial statements. 
They argue that while an analysis of cash flows may be 
useful in a manufacturing company it is not pertinent 
to banking as funds are in effect the stock in trade. In 
the case of a bank or bank holding company it is 
argued that the statement is little more than a listing 
of the increases and decreases of balance sheet items 
at the beginning and end of the year and does not 
reflect day-to-day fluctuations in deposits, overnight 
investments and other transactions. It is represented 
that other information such as daily average balance 
sheets, investment maturities and interest sensitivity 
is more appropriate for the purpose of assessing a 
bank’s cash flows. 


Although the statement of changes in_ financial 
condition is required in the SEC forms applicable to 
filings of bank holding companies (and all other 
registrants are well) the requirement was established 
originally by the Accounting Principles Board and has 
been endorsed by the FASB. The statement is 
considered a basic requirement for all companies and 
we believe that its discontinuance as a requirement for 
all companies or for a class of companies is a matter 
for consideration by the FASB. 
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Although in many areas this proposal calls for 
restatement of financial statements and other 
information presently included in notes or otherwise 
readily available, some other requirements may be 
difficult to develop retroactively. An example is the 
information on foreign activities based on the 
proposed new definition. Where retroactive applica- 
tion of a new requirement cannot be complied with 
except with great difficulty, the Commission will 
accept filings reflecting the new requirement 
prospectively. 


Registrants are reminded also that although the 
balance sheet or income statement requirements call 
for reporting of certain specific captions, under 
§210.3-02 if the amount required to be shown with 
respect to an item is not material it need not 
separately reported. 


COMMISSION ACTION: The Commission hereby 
proposes to amend Part 210 of Chapter II of Title 17 of 
the Code of Federal Regulations by revising the table 
of contents, and by revising §210.12-32 as indicated 
below: 


PART 210 FORM AND CONTENT OF 
FINANCIAL STATEMENTS, SECURITIES 
ACT OF 1933, SECURITIES EXCHANGE 
ACT OF 1934 PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935, AND INVEST- 
MENT COMPANY ACT OF 1940 


1. The table of contents of Part 210 is revised as set 
forth below: 


APPLICATION OF REGULATION S-X (17 CFR Part 
210) 


BANK HOLDING COMPANIES AND BANKS 
210.9-01 Application of §§210.9-01 to 210.0-05. 


210.9-02 Balance sheets. 


210.9-03 Income statements. 


210.9-04 Foreign activities. 
210.9-05 What schedules are to be filed. 

FOR BANK HOLDING COMPANIES AND BANKS 
210.12-32 Investment securities. 
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2. In §210.5-01 paragraph (a)(7) is revised, paragraph 
(b) is deleted, and paragraph (c) is redesignated as (b) 
as set forth below: 


§210.5-01 Application of §§210.5-01 to 210.5-04. 
(a) nae 


(7) Bank holding companies consolidated and banks 
(see §§210.9-01 to 210.9-05). Unconsolidated financial 
statements and schedules filed for bank holding 
companies shall be prepared in accordance with this 
article (§§210.5-01 to 210.5-04), except as provided in 
§210.9-01 (b). 


* 


(b) (Deleted) 
(c) (Redesignated as (b)) 


3. The Subpart entitled ‘‘Bank Holding Companies 
and Banks,’’ containing §§210.9-01 through 210.9-05, 
is revised to read as follows: 


BANK HOLDING COMPANIES AND BANKS 
§210.9-01 Application of §§210.9-01 to 210.9-05. 


(a) Bank holding companies and banks. This article 
shall be applicable to consolidated financial statements 
filed for bank holding companies and financial 
statements of banks. 


(b) Financial statements filed for bank holding 
companies (unconsolidated) shall be prepared in 
accordance with §§210.5-01—210.5-04 except that: 


(1) On the balance sheet, the amounts presented for 
securities of and indebtedness from and to affiliates 
and other persons at §§210.5-02-10, 11 and 31 and on 
Schedules Ill, I1V and X shall show investments and 
indebtedness from and to banks separately from 
amounts for other persons; and 


(2) On the income statement, dividends received from 
unconsolidated subsidiaries and 50 percent or less 
owned persons shall be shown as the first item on the 
statement, and the amount to be reported at 
§210.5-03-17 shall be the equity in undistributed 
earnings of unconsolidated subsidiaries and 50 percent 
or less owned persons. Dividends and equity in 
undistributed earnings related to banks shall be shown 
separately from amounts for other persons. 





(c) The requirements of the general rules in 
§§210.1-01—210.1-02, 210.2-01—210.2-05, 210.3-01— 
210.3-17 and 210.4-01—210.4-08 shall be applicable 
except where they differ from requirements of 
§210.9-01 to 9-05. 


§210.9-02 Balance sheets. 


Except as otherwise permitted by the Commission, the 
balance sheets filed for persons te whom this article is 
applicable shall comply with the following provisions 
(see paragraph (a) of §210.3-01): 


ASSETS AND OTHER DEBITS 


1. Cash and due from banks. (a) State separately (1) 
interest bearing deposits in other banks and (2) 
noninterest bearing deposits. 


(b) State in a note the amount and terms of any 
deposits in other banks held as compensating balances 
against long or short-term borrowing arrangements 
(see §§210.5-01). 


2. Investment securities. (a) State the aggregate book 
value of investment securities showing parenthetically 
or otherwise on the balance sheet the aggregate 
amount on the basis of market quotations or fair value 
at the balance sheet date. 


(b) State in a note book value and value on the basis of 
market quotations or fair value of securities of (1) the 
U.S. Treasury; (2) U.S. Government agencies and 
corporations; (3) states of the U.S. and political 
subdivisions; (4) other bonds, notes and debentures 
including obligations of foreign governments and 
political subdivisions; and (5) corporate stock (if 
material). 


(c) State in a note the basis by which book value is 
determined. Bond premium shall be amortized and 
discount shall be accreted. 


(d) Include securities pledged, loaned or sold under 


repurchase agreements and similar arrangements. 


Exclude borrowed securities and securities purchased 
under resale agreements or similar arrangements. 


(e) State in a note the name of issuer, aggregate book 
value and aggregate amount on the basis of market 
quotations or fair value of the securities of any issuer 
for which the aggregate book value exceeds ten 
percent of stockholders’ equity of the person. For the 
purpose of this disclosure, the term ‘‘issuer’’ shall 
have the meaning given in Section 2(4) of the 
Securities Act of 1933, except that (1) any state of the 


United States and its agencies shall be considered as 
one issuer, (2) a political subdivision of a state of the 
United States and its agencies shall be considered as 
one issuer, and (3) a foreign government and its 
agencies and political subdivisions shall be considered 
as one issuer. For purposes of determining amounts to 
be reported, securities guaranteed by or considered 
liabilities or moral obligations of another entity shall 
be considered as securities of both the issuer and the 
guarantor or obligor. Information need not be given as 
to securities of the U.S. Government and U.S. 
Government agencies and corporations. 


Consideration shall be given to disclosure of risk 
characteristics of the securities of an issuer and of 
differences in risk characteristics of different issues of 
securities of an issuer as may be appropriate. 


3. Trading account securities. State in a note whether 
securities in dealer trading accounts are valued at (a) 
cost, (b) lower cost or market, or (c) market. If cost 
basis is used, state parenthetically or otherwise on the 
balance sheet the aggregate amount on the basis of 


market quotations or fair value at the balance sheet 
date. 


4. Other short-term investments. (a) State the 
aggregate value of Federal funds sold and securities 
purchased under resale agreement or similar 
arrangements. All securities purchased under 
transactions of this type shall be included regardless 
of (1) whether they are called simultaneous purchases 
and sales, buy-backs, turnarounds, overnight trans- 
actions, delayed deliveries, or other terms signifying 
the same substantive transaction, and (2) whether the 
transactions are with the same or different institutions 
if the purpose of the transaction is to resell identical 
or similar securities. 


(b) Federal funds sold and purchases of securities 
under resale agreements shall be reported gross and 
not netted against purchases of Federal funds and 
sales of securities under repurchase agreements. 


5. Loans. (a) State separately (1) total loans and (2) 
allowance for loan losses. 


(b) State on the balance sheet or in a note the amount 
of loans in each of the following categories: 


(1) Commercial, financial and agricultural. 
(2) Real estate—construction. 

(3) Real estate—mortgage. 

(4) Consumer. 
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(5) Foreign. 


(c)(1) Include under the real estate-construction 
category loans secured by real estate which are made 
for the purpose of financing construction of real estate 
and land development projects. 


(2) Include under the real estate-mortgage category 
loans payable in monthly or quarterly installments and 
secured by developed income property and personal 
residences. 


(3) include under the consumer category loans to 
individuals generally repayable in monthly _instali- 
ments. This category shall include also but not 
be limited to installment loans, credit card and related 
activities, individual automobile loans, mobile home 
loans and residential repair and modernization loans. 


(4) The amount to be reported for foreign loans shall 
agree with the total reported at §210.9-04(c)(1). 


(5) Include under the commercial, financial and 
agricultural category all loans not included in another 
category. This category shall include but not be 
limited to loans to real estate investment trusts, 
mortgage companies, banks and other financial 
institutions; loans for carrying securities; and loans for 
agricultural purposes. 


(d) State separately financial or agricultural loans if 
the total of either category exceeds ten percent of total 
loans. State separately any other loan category 
regardless of relative size if necessary to reflect any 
unusual risk concentration. 


(e) Lease financing may be included in one of the 
above loan categories or in a separate category. 


(f) If the amount exceeds five percent of stockholders’ 
equity, state in a note the aggregate amount of loans 
owed by persons related to the reporting person and 
its affiliates as underwriters, promoters, directors, 
officers, employees, and principal holders (other than 
affiliates) of equity securities. The aggregate amount 
shall include (but not be limited to) loans to the 
foregoing persons and to (1) any corporation, venture 
or organization of which one of the foregoing persons 
is a partner or is, directly or indirectly, the beneficial 
owner of ten percent or more of any class of equity 
securities, (2) any trust or other estate in which one of 
the foregoing persons has a substantial beneficial 
interest or as to which such person serves as trustee or 
in a similar fiduciary capacity and (3) any relative or 
spouse who has the same home as such person. 


(g) Unearned income shall be deducted separately 
from total loans or netted against the specific loan 
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categories to which it is related. 


(h) A series of categories other than those specified in 
(b) above may be used to present details of loans if 
considered a more appropriate presentation. The 
reason for such change shall be furnished in a note. 
The provisions of (d), (e), (f) and (g) above shall be 
complied with. 


(i) For each period for which an income statement is 
filed furnish in a note a statement of changes in the 
allowance for loan losses showing balances at 
beginning and end of the period, provision charged to 
income, recoveries of amounts charged off and losses 
charged to the allowance. 


6. Bank premises and equipment. (a) State the 
aggregate cost of bank premises, equipment and 
leasehold improvements reduced by accumulated 
depreciation and amortization. 


(b) State separately in a note each major class used in 
the ordinary course of business such as land, building, 
equipment or leasehold improvements; the ac- 
cumulated depreciation and amortization; and the 
basis of determining the amounts. 


7. Customers’ acceptance liability. (a) State amounts 
receivable from customers on drafts and bills of 
exchange that have been accepted by a consolidated 
subsidiary bank or by other banks for the account of a 
consolidated subsidiary and that are outstanding—that 
is, not held by the subsidiary bank, on the reporting 
date. (If held by the subsidiary bank, they should be 
reported as ‘‘loans.’’) 


8. Other assets. (a) State separately any of the 
following assets which exceeds twenty percent of 
stockholders’ equity or any other asset which exceeds 
twenty percent of stockholders’ equity. The remaining 
assets may be shown in one amount. 


(1) Excess of cost over assets acquired 
amortization). 


(net of 


(2) Other intangible assets (net of amortization). 
(3) Other real estate. 


(4) Investments in and indebtedness of affiliates 
and other persons (see §§210.5-02-10 and 11). 


(b) Include under other real estate all real estate 
owned other than that used in the ordinary course of 
business and state the basis or bases at which it is 
carried. If the amount is not required to be stated on 
the balance sheet it shall be furnished in a note. Any 
reduction in book value resulting from the recognition 





of fair market value at the time of acquisition of other 
real estate shall be accounted for as a loan loss. If an 
allowance for real estate losses subsequent to acquisi- 
tion of other real estate shall be accounted for as a 
loan loss. If. an allowance for real estate losses 
subsequent to acquisition is maintained, the amount 
shall be disclosed and a statement of changes in the 
allowance showing balances at beginning and end of 
period, provision charged to income and _ losses 
charged to the allowance shall be furnished for each 
period for which an income statement is filed. 


9. Total assets. 


LIABILITIES AND STOCKHOLDERS’ EQUITY 
LIABILITIES 


10. Deposits. (a) 
ing deposit categories: 


State separately the follow- 


(1) Demand deposits in domestic bank offices. 
(2) Savings deposits in domestic bank offices. 
(3) Time deposits in domestic bank offices. 


(4) Deposits in foreign banking offices. 


(b) Include under demand deposits—domestic all 
domestic deposits other than savings and time 
deposits. 


(c) Include under the savings deposits-domestic 
category interest bearing deposits without specified 
maturity or contractual provisions requiring advance 
notice of intention to withdraw funds. 


(d) Include under the time deposits—domestic 
category interest bearing deposits subject to 
provisions specifying maturity or other withdrawal 
conditions such as time certificates of deposits, open 
account time deposits and deposits accumulated for 
the payment of personal loans. 


(e) Subcaptions (a)(2) and (a)(3) above may be 
combined if either one is less than ten percent of total 
deposits. 


11. Short-term borrowings. (a) State separately 
here or in a note amounts payable for (1) Federal 
funds purchased and securities sold under agreements 
to repurchase; (2) commercial paper; and (3) other 
short-term borrowings. 


(b) Federal funds purchased and sales of securities 
under repurchase agreements shall be reported gross 
and not netted against sales of Federal funds and 
purchases of securities under resale agreements. 


(c) Include as securities sold under agreements to 
repurchase all transactions of this type regardless of 
(1) whether they are called simultaneous purchases 
and sales, buy-backs, turnarounds, overnight trans- 
actions, delayed deliveries, or other terms signifying 
the same substantive transaction, and (2) whether the 
transactions are with the same or different institutions 
if the purpose of the transactions is to repurchase 
identical or similar securities. 


(d) The weighted average interest rate and general 
terms (as well as formal provisions for the extension of 
the maturity) of each category of short-term borrowings 
shall be disclosed along with the maximum amount of 
borrowings in each category outstanding at any month- 
end period for which and end-of-period balance sheet is 
required. In addition, the approximate average short- 
term borrowings outstanding during the period and the 
approximate weighted average interest rate (and a brief 
description of the means used to compute such aver- 
ages) for such aggregate short-term borrowings shall 
be disclosed in the notes to the financial statements. 


This information is not required to be given for any 
category of short-term borrowings which is less than 
twenty percent of stockholders’ equity. 


(e) The amount and terms (including commitment 
fees and the conditions under which lines may be with- 
drawn) of unused lines of credit for short-term 
financing shall be disclosed, if significant, in the notes 
to the financial statements. The amount of these lines 
of credit which support a commercial paper borrowing 
arrangement or similar arrangements shall be 
separately identified. 


12. Bank acceptance outstanding. State the ag- 
gregate of unmatured drafts and bills of exchange ac- 
cepted by a subsidiary bank, or by some other bank as 
its agent (other than those reported in demand 
deposits), less the amount of such acceptance acquired 
by the subsidiary bank through discount or purchase 
and held on the reporting date. 


13. Accounts payable and accrued liabilities. 


(a) State separately any of the following liabilities 
which exceeds twenty percent of stockholders’ equity or 
any other liability which exceeds twenty percent of 
stockholders’ equity. The remaining accounts payable 
and accrued liabilities may be shown in one amount 
(see note disclosure called for in subparagraph (c) 
below): 
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(1) 
(2) 


(3) Indebtedness to affiliates and other 
persons (see §210.5-02-31). 


Income taxes payable. 


Deferred income taxes. 


(4) Indebtedness to underwriters, pro- 
moters, directors, officers, employees and 
principal holders (other than affiliates) of 
equity securities. 


(b) If there is indebtedness to affiliates and other 
persons the investments in which are accounted for by 
the equity method, the information required under 
§210.5-02-31 shall be given. 


(c) If the amount exceeds five percent of stockholders’ 
equity, state in a note the aggregate amount owed to 
persons related to the reporting person and its affiliates 
as underwriters, promoters, directors, officers, 
employees, and principal holders (other than affiliates) 
of equity securities. The aggregate amount shall 
include (but not be limited to) amounts owed to the 
foregoing persons and from (1) any corporation, 
venture or organization of which one of the foregoing 
persons is a partner or is, directly or indirectly, the 
beneficial owner of ten percent or more of any class of 
equity securities, (2) any trust or other estate in which 
one of the foregoing persons has a_ substantial 
beneficial interest or as to which such person serves as 
trustee or in a similar fiduciary capacity and (3) any 
relative or spouse of one of the foregoing persons, or 
any relative of such spouse, who has the same home as 
such person. 


14. Bonds, mortgages and similar debt. 
(a) Include bonds, capital notes, debentures, mort- 
gages and similar debt. 


(b) State in a note the information required under 
§210.5-02-29 (see also §210.5-02-30). 


(c) State in notes with appropriate explanations (i) the 
title and amount of each issue of debt of a subsidiary 
included in (a) above which has not been assumed or 
guaranteed by the registrant; and (ii) any liens on bank 
premises of a subsidiary bank or its consolidated 
subsidiaries which have not been assumed by the bank 
subsidiary or its consolidated subsidiaries. 


15. Total liabilities. 


16. Commitments and contingent liabilities. 


(a) See §210.3-16(i). 
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(b) State in a note the amount of outstanding standby 
letters of credit. For the purpose of this disclosure 
‘*standby letters of credit’’ shall include every letter of : 
credit (or similar arrangement however named or 
designated) which represents an obligation to the 
beneficiary on the part of an issuing consolidated sub- 
sidiary bank (1) to repay money borrowed by or 
advanced to or for the account of the account party; (2) 
to make payment on account of any evidence of in- 
debtedness undertaken by the account party; or (3) to 
make payment on account of any default by the account 
party in the performance of an obligation. Do not in- 
clude standby letters of credit for which the issuing 
bank has either been paid an amount equal to its 
liability under the standby letter of credit, or has set 
aside sufficient funds in a segregated deposit account 
to cover its maximum liability. 


17. Minority interest in consolidated subsidiaries. 


STOCKHOLDERS’ EQUITY 


18. Capital shares. The classification and disclosure 
required by §210.5-02-38 shall be given. 


19. Other stockholders’ equity. The classification and 
disclosure required by §210.5-02-39 shall be given (see 
subsection 210.3-16(h)). 


20. Total stockholders’ equity. 
21. Total liabilities and stockholders’ equity. 


§210.9-03. Income statements. 

(a) Except as otherwise permitted by the Commis- 
sion, the income statements filed for persons to whom 
this article is applicable shall comply with the pro- 
visions of this rule (see paragraph (a) of §210.3-01). 


INTEREST INCOME 
1. Interest and fees on loans. 


(a) Include interest, service charges and fees related 
to direct participation in loans. Include interest on 
notes, bills and drafts that have been rediscounted with 
Federal Reserve or other banks or pledged as collateral 
to secure bills payable or for any other purpose and 
profits or losses resulting from the sale of acceptances 
and commercial paper at discount rates other than 
those at which such paper was purchased. 


(b) Current amortization of premiums on mortgages 
or other loans shall be deducted from interest on loans 
and current accretion of discount on such items shall be 
added to interest on loans. 





(c) State in a note interest and fees in the same 
categories as loans are stated in the note pursuant to 
§210.9-02-1(b). 


2. Interest (and dividends if material) on investment 
securities. 


(a) State separately income from (1) U.S. Treasury 
and other U.S. Government agency and corporation 
securities; (2) obligations of states and political sub- 
divisions; and (3) other securities. 


(b) Include accretion of discount on securities and 
deduct amortization of premiums on securities. 


3. Trading account interest. Include interest from 
securities carried in a dealer trading account or 
accounts that are held principally for resale to 
customers. 


4. Other interest income. Include interest on short- 
term investments (Federal funds sold and securities 
purchased under agreements to resell) and interest on 
bank deposits. 


5. Total interest income. 


INTEREST EXPENSE 


6. Interest on deposits. Include interest on all 
deposits. State separately on the income statement or 
in a note interest on deposits detailed in the same 
categories as those by which deposits are stated on the 
balance sheet (see §210.9-02-10). 


7. Interest on short term borrowings. Include interest 
on borrowed funds including Federal funds purchased, 


securities sold under agreements to repurchase, com- 
mercial paper and other short-term borrowings. 


8. Interest on long-term debt. Include interest on 
bonds, capital notes, debentures, mortgages on bank 
premises and similar debt. 

9. Total interest expense. 

10. Net interest income. 

11. Provision for loan losses. 

12. Net interest income after provision for loan losses. 
13. Other income. State separately any of the 


following items of income which exceeds one percent of 
revenue or any other item of income which exceeds one 


percent of revenue.* The remaining other income may 
be shown in one amount. 


(1) Commissions and fees from fiduciary 
activities. 


(2) Fees for services to customers. 


(3) Commissions, fees and markups on 
securities underwriting and other securities 
activities. 


(4) Profit on transactions in securities in 
dealer trading account. 


14. Other expenses. 


(a) State separately any of the following expenses 
which exceeds one percent of revenue or any other 
expense which exceeds one percent of revenue. The re- 
maining expenses may be shown in one amount. 


(1) Salaries and employee benefits. 


(2) Net occupancy expense of bank 
premises. 


(3) Net cost of operation of other real 
estate. 


(b) Report in one amount the net cost of occupancy of 
premises used in the ordinary course of business 
reduced by income from premises leased to others. 


(c) State separately in one amount the net cost of 
operation of other real estate reduced by rental or other 
related income. Include provisions for real estate losses 
resulting from revaluations of assets subsequent to ac- 
quisition, if any, and gains or losses on disposition of 
assets. 


15. Income or loss before income tax expense, 
securities gains or losses (and appropriate items 
below). 


16. Income tax expense. (See §210.3-16(0).) 


17. Income before securities gains or losses. 


18. 


Investment securities gains or losses, less 
applicable tax. 





“For the purpose of the tests of materiality under §§210. 
9-03-13, 14 and 19, the term ‘‘revenue’’ includes the 
total of amounts reported at §§210.9-03-5 and 13. 
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State in a note the method followed in determining the 
cost of investments sold. e.g., ‘‘average cost,’’ ‘‘first- 
in, first-out,’’ or ‘‘identified certificate.’* Related 
income taxes shall be shown parenthetically. Gains or 
losses on the person’s own equity securities shall not be 
included under this caption. Gains or losses on 
securities of subsidiaries and 50 percent or less owned 
persons shall not be included under this caption. 


19. Other nonoperating items. 


(a) Include (1) equity in earnings of unconsolidated 
subsidiaries and 50 percent or less owned persons less 
applicable tax, (2) gains or losses on securities of sub- 
sidiaries and 50 percent or less owned persons less 
applicable tax and (3) minority interest in income of 
consolidated subsidiaries. 


(b) If any of the foregoing items is less than five 
percent of revenue, it may be included in other income 
(§210.9-03-13) or other expense (§210.9-03-14). A note 
should disclose the amount so included. 


20. Income or loss before extraordinary items. 


21. Extraordinary items, less applicable tax.. 


State separately (a) extraordinary items of the person 
and (b) equity in extraordinary items of (1) un- 
consolidated subsidiaries and (2) 50 percent or less 
owned persons for which the equity in earnings was 
reported under caption 19. Indicate the nature of any 
material items and disclose parenthetically or otherwise 
the tax applicable to each. 


22. Cumulative effects of changes in accounting 
principles. State separately (a) changes of the person 
and (b) equity in changes of (1) unconsolidated sub- 
sidiaries and (2) 50 percent or less owned persons for 
which the equity in earnings was reported under 
caption 19. Indicate the nature of any material items 
and disclose parenthetically or otherwise the tax 
applicable to each. 

23. Net income or loss. (See §210.9-02-19(a).) 

24. Earnings per share data. Refer to the pertinent re- 
quirements in the appropriate filing form. 


§210.9-04 Foreign activities 


(a) General requirement. 


(1) Separate disclosure concerning foreign 
activities (banking and nonbanking) as 
specified in paragraphs (c), (d), (e), (f), (g) 
and (h) below shall be made if during each of 
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(b) 


the two most recent fiscal years (i) assets 
associated with foreign activities exceeded 
ten percent of total assets, or (ii) revenue 
associated with foreign activities exceeded 
ten percent of total revenue, or (iii) either 
income (loss) before income tax expense or 
net income (loss) associated with foreign 
activities as would be reported in (h) below 
exceeded ten percent of income (loss) before 
income tax expense or net income (loss) as 
reported in the related financial statements. 


(2) The total amount or balance reported in 
paragraphs (c), (d). (e), (f) and (g) below and 
the revenue and income or net income 
reported in paragraph (h) shall be presented 
separately for each significant geographic 
area and in the aggregate for all other geo- 
graphic areas not deemed significant. 


Definitions. As used in this article the following 


terms shall have the meanings indicated: 


(c) 


(1) Foreign activities. The term ‘‘foreign 
activities’ includes loans and other revenue 
producing assets and transactions in which 
the debtor or customer, whether an 
affiliated or unaffiliated person, is domiciled 
outside the United States, except that there 
may be excluded any loan which is fully 
guaranteed as to principal and interest by a 
United States government agency or by a 
company domiciled within the United States 
which undertakes to meet the terms of the 
loan and has sufficient realizable assets to 
fully meet such undertaking. 


(2) Revenue. The term ‘‘revenue’’ in- 
cludes the total of amounts reported at 
§§210.9-03-5 and 13. 


(3) Significant geographic area. A 
‘*significant geographic area’’ is one whose 
assets, revenue or income or net income 
exceed ten percent of the comparable 
amount as reported in the related financial 
statements. 


Loans. 


(1) State separately each of the following 
categories of loans which exceeds ten 
percent of total loans related to foreign 
activities (i) commercial and agricultural, (ii) 
banks and other financial institutions, (iii) 
government and official organizations, (iv) 
real estate, and (v) consumer. 








(2) State also the amount of loans made 
from affiliated enterprises located outside 
the United States to unaffiliated persons 
within the United States which are not 
included in the amounts reported as foreign 
activities. 


(d) Allowance for loan losses. For each period for 
which an income statement is filed, furnish in a note a 
statement of changes in the allowance for loan losses 
applicable to loans related to foreign activities showing 
balances at beginning and end of the period, provision 
charged to income, recoveries of amounts charged off 
and losses charged to the allowance. 


(e) Balances and deposits in banks located outside the 
United States. Show separately (1) interest bearing de- 
posits and balances, and (2) all other balances. 


(f) Deposit liabilities. State separately deposits of (1) 
banks in foreign countries (including balances of 
foreign branches of other United States banks), (2) de- 
posits of foreign governments and official organiza- 
tions, (3) other foreign demand deposits, and (4) other 
foreign time and savings deposits. 


(g) Other borrowings. State separately (1) short- 
term borrowings, (2) bank acceptances outstanding and 
(3) bonds, mortgages and similar debt related to 
foreign activities corresponding to the amounts re- 
ported on the balance sheet at §§210.9-02-11, 12, and 
14. 


(h) Revenue and income or loss. For each period for 
which an income statement is filed state the amount of 
revenue, expenses, and income or loss before taxes and 
net income or loss associated with foreign activities. In- 
formation may be presented in the form of the income 
statement in §210.9-03. State in a note the method of 
pricing money transfers in adjusting for funds 
generated or used and the nature of significant 
estimates and assumptions made in allocating revenue 
and expenses to foreign activities. 


§210.9-05 What schedules are to be filed. 


(a) Except as expressly provided otherwise in the 
applicable form— 


(1) The schedules specified below in this 
section as Schedules |, IV, V, VI, and VII 
shall be filed as of the dates of the most 
recent audited balance sheet and any sub- 
sequent unaudited balance sheet being filed 
for each person or group, provided that any 
such schedule (other than Schedules | and 


VI) may be omitted if both of the following 
conditions exist: 


(i) The financial statements are being filed 
as part of an annual or other periodic report; 
and 


(ii) the information that would be shown in 
the respective columns of such schedule 
would reflect no changes in any issue of 
securities of the registrant or any significant 
subsidiary in excess of 5 percent of the out- 
standing securities of such issue as shown in 
the most recently filed annual report con- 
taining the schedule. 


(2) Schedule VI, Capital shares, may also 
be omitted if the above two conditions exist 
and any information required by column G 
of the schedule is shown in the related 
balance sheet or in a note thereto. 


(3) The other schedules specified below in 
the rule as Schedules I! and III shall be filed 
for each period for which an income state- 
ment is required to be filed for each person 
or group. 


(b) The schedules shall be examined by the 
independent accountant if the related financial state- 
ments are so examined. 


(c) The schedules prescribed by §§210.12-04, 05 and 
11 shall be filed in support of subcaptions 8(a)(4) and 
13(a)(3) of each balance sheet and shall be designated 
Schedules IX, X and XI, respectively. These schedules 
shall be filed for each period for which an income state- 
ment is required to be filed. These schedules may be 
omitted if (1) neither the amount of subcaption 8(a)(4) 
in the related balance sheet nor the amount of sub- 
caption 13(a)(3) in such balance sheet exceeds 10 
percent of stockholders’ equity as shown by the related 
balance sheet at either the beginning or the end of the 
period, or (2) there have been no material changes in 
the information required to be filed from that last 
previously reported. 


Schedule I. 


Investment securities. The schedule pre- 
scribed by §210.12-32 shall be filed in support of 
caption 2 of a balance sheet. 


Schedule I!. Valuation and qualifying accounts and 
reserves. The schedule prescribed by §210.12-13 shall 
be filed in support of valuation and qualifying accounts 
and reserves included in each balance sheet excluding 
the allowances for loan losses and real estate losses. 
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Schedule II!. Amounts receivable from certain 
persons. The schedule prescribed by §210.12-03 shall 
be filed with respect to indebtedness of more than 
$500,000 or two and one half percent of stockholders’ 
equity, whichever is less, which is owed or, at any time 
during the period for which related income statements 
are required to be filed, was owed by each person 
related to the reporting person and its affiliates as 
underwriter, promoter, director, officer, employee or 
principal holders (other than affiliates) of equity 
securities. Indebtedness to be reported shall include 
amounts owed by the foregoing persons and indebted- 
ness which was owed by (1) any corporation, venture or 
organization of which one of the foregoing persons is a 
partner or is, directly or indirectly, the beneficial owner 
of ten percent or more of any class of equity securities, 
(2) any trust or other estate in which one of the fore- 
going persons has a substantial beneficial interest or as 
to which such person serves as trustee or in a similar 
fiduciary capacity and (3) any relative or spouse of one 
of the foregoing persons, or any relative of such spouse, 
who has the same home as such person. 


Schedule IV. Bonds, mortgages, and similar debt. 
The schedule prescribed by §210.12-10 shall be filed in 
support of caption 14 of a balance sheet. 


Schedule V. Guarantees of securities of other issues. 
The schedule prescribed by §210.12-12 shall be filed 


§210.12-32 


with respect to any guarantees of securities of other 
issuers by the person for which the statement is filed. 


Schedule VI. Capital shares. The schedule prescribed 
by §210.12-14 shall be filed in support of caption 18 of a 
balance sheet. 


Schedule VII. Other securities. If there are any 
classes of securities not included in Schedules IV, V and 
VI, set forth in this schedule information concerning 
such securities corresponding to that required for the 
securities included in such schedules. Information need 
not be set forth, however, as to notes, drafts, bills of ex- 
change, or bankers’ acceptances having a maturity at 
the time of issuance of not exceeding one year. 


4. Instruction 2(b) to the table in §210.12-02 is 
deleted: 


§210.12.02 Marketable 
investments. 


securities—other security 


* 


2(b) (Deleted) 


5. Section 210.12-32 is added: 


Investment securities. 





Column A 


Column B Column C 





Type and maturity grouping 


Amount at which 
shown in the bal- 
ance sheet! 


Value based on 
market quotations 
or fair value at 
balance sheet 
date 2/3 





. Treasury securities 


Within 1 year 

After 1 year through 5 years 
After 5 years through 10 years 
After 10 years 


Total U.S. Treasury securities 


Securities of U.S. Government 
agencies and corporations 


(a) Within 1 year 
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Column A Column B Column C 





After 1 year through 5 years 
After 5 years through 10 years 
After 10 years 


Total securities of U.S. Govern- 
ment agencies and corporations 


Obligations of states of the U.S. and 
political subdivisions* 


(a) Within 1 year 

(b) After 1 year through 5 years 
(c) After 5 years through 10 years 
(d) After 10 years 


Total obligations of states and 
political subdivisions 
Other bonds, notes and debentures® 
(a) Within 1 year 
(b) After 1 year through 5 years 
(c) After 5 years through 10 years 
(d) After 10 years 


Total other bonds, notes and de- 
bentures 


Corporate stock 


Total investment securities 





‘Column B shall be totaled to correspond to the respective balance sheet caption. 
2State the basis of determining amounts in Column C. 


3Column C shall be totaled. 


‘Include obligations of the States of the United States, their political subdivisions, agencies 
and instrumentation and obligations of territorial and insular possessions. Do not include 
obligations of foreign states. 


Sinclude securities of the Federal Reserve Bank, and foreign governments and political 
subdivisions thereof. State separately any significant amount of securities of any bank 


included hereunder, indicating the number of shares or units or principal amount of bonds 
or notes. 
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These amendments are proposed to be adopted 
pursuant to authority in Sections 6, 7, 8, 10 and 19(a) 
[15 U.S.C. 77f, 77g, 77h, 77j, 77s] of the Securities Act 
of 1933; Sections 12, 13, 15(d), and 23(a) [15 U.S.C. 78l, 
78m, 780(d). 78w] of the Securities Exchange Act of 
1934; Sections 5(b), 14, and 20(a) [15 U.S.C. 79e, 79n, 
79t] of the Public Utility Holding Company Act of 1935; 
and Sections 8, 30, 31(c) and 38(a) [15 U.S.C. 80a-8, 
80a-29, 80a-30(c), 80a-37(a)] of the Investment Com- 
pany Act of 1940. Pursuant to Section 23(a)(2) of the 
Securities Exchange Act, the Commission has con- 
sidered the impact of these proposals on competition 
and is not aware, at this time, of any burden that such 
rule amendments, if adopted, would impose on com- 
petition. However, the Commission specifically invites 
comments as to the competitive impact of these 
proposals, if adopted. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


December 8, 1977 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14223/December 2, 1977 


Administrative Proceeding File No. 3-5333 

In the Matter of 

I“SECURITIES, INC. 

(8-18442) 

INVESTMENT RESOURCES OF TEXAS, INC. 
(8-18135) 

RONALD H. RICHTER 

WILLIAM R. BARROW 


Houston, Texas 


The Securities and Exchange Commission has ordered 
the institution of public administrative proceedings 
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pursuant to Sections 15(b) and 19(h) of the Securities 
Exchange Act of 1934 (Exchange Act) against 
\*Securities, Inc., Investment Resources of Texas, Inc., 
Ronald R. Richter, and William R. Barrow of Houston, 
Texas. 


The proceedings are based on the entry of Orders of 
Permanent Injunction enjoining |*Securities, Inc. and 
Willaim R. Barrow from further violations of Sections 
5(a) and 5(c) of the Securities Act of 1933, and enjoining 
Ronald H. Richter from further violations of Sections 
5(a), 5(c) and 17(a) of the Securities Act of 1934 and 
Rule 10b-5 thereunder. The proceedings are also based 
upon staff allegations that |*Securities, Inc. aided and 
abetted by Richter and Barrow, violated Sections 
15(c)(3) and 17(a) of the Securities Exchange Act of 
1934, in that it failed to comply with the net capital, 
books and records, report of revenues and expenses, 
and telegraphic notice rules thereunder. The 
proceedings are also based upon staff allegations that 
Investment Resources of Texas, Inc. and Barrow 
violated Sections 5(a) and 5(c) of the Securities Act of 
1933. 


A hearing will be scheduled by further order to 
determine whether the allegations of the staff are true; 
to afford the respondents an opportunity to offer any 
defense thereto; and to determine whether any action 
of remedial nature is necessary or appropriate in the 
public interest. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14224/December 2, 1977 


Admin. Proc. File No. 3-5300 
In the Matter of 
DOMINIC ASCIOLLA 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’),' Dominic 





‘In the Matter of Dominic Asciolla, Admin. Proc. File 
No. 3-5300, Securities Exchange Act Release No. 14071 
(October 20, 1977). 





Asciolla, a former Vice-President in the Accounting 
Department of a broker-dealer registered with the 
Commission, has failed to file an answer to the Order 
for Proceedings in the time prescribed by Rule 7 of the 
Commission’s Rules of Practice and is therefore in 
default.? 


On the basis of the Order for Proceedings, it is found 
that: 


On November 11, 1976 Asciolla was convicted, in the 
Supreme Court of the State of New York, New York 
County, of Grand Larceny in the third degree, a felony 
under the criminal law of the State of New York. The 
conviction arose out of Asciolla’s misappropriation of a 
registered broker-dealer’s funds for his own use and 
benefit. The conviction 


(a) involves the purchase and sale of 
securities and the making of false reports; 


(b) arises out of the conduct of the 
business of a broker-dealer; and 


(c) involves the larceny, theft, embezzle- 
ment, fraudulent conversion, or misappro- 
priation of funds and securities. 


During the period, from on or about July 1972 to on or 
about September 1976, Asciolla wilfully violated 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder. In that he, by use of the means and 
instrumentalities of interstate commerce and the mails, 
in selling and purchasing various securities, directly 
and indirectly, made untrue statements of material 
facts and omitted to state material facts necessary in 
order to make the statements made, in light of the 
circumstances under which they were made, not 
misleading, employed devices, schemes, or artifices to 
defraud, and engaged in practices, acts, and courses of 
business which operated as a fraud or deceit upon 
certain persons. As part of the aforesaid conduct and 
activities, Asciolla, among other things, would and did: 


(a) make various inaccurate entries in said 
broker-dealer’s books and records, which 
led to the improper credit of $67,839.92 in 
the customer account he maintained at said 
broker-dealer; 





?Rule 7(a) of the Commission’s Rules of Practice pro- 
vides that the allegations in the Order for Proceedings 
may be deemed to be true as to a defaulting respon- 
dent. 


(b) cause said broker-dealer to effect, on 
his behalf, the purchase of various securities 
with the monies which had been improperly 
credited to his customer account; 


(c) cause said broker-dealer to effect, on 
his behalf, the sale of the securities 
described above; 


(d) cause said broker-dealer to pay to him 
the proceeds of the above sales, which 
proceeds he then converted to his own use 
and benefit; and 


(e) fail to disclose the facts described in 
paragraphs a-d above. 


In view of the foregoing, it is in the public interest to 
bar Asciolla from association with any broker or dealer. 


Accordingly, IT 1S ORDERED that Dominic Asciolla be, 
and hereby is, barred from being associated with any 
broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14225/December 5, 1977 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY AMERICAN STOCK 
EXCHANGE, INC. 


File No. SR-Amex-77-33 


The American Stock Exchange, Inc. (‘‘Amex’’) 
submitted on November 25, 1977, a proposed rule 
change under Rule 19b-4 to delegate to the Legal and 
Regulatory Policy Division the responsibility of 
reviewing and determining the appropriateness of 
options advertisements. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days of 
the filing of such proposed rule change, the 
Commission may summarily abrogate such rule change 
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if it appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of 
the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 5, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-77-33. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14226/December 5, 1977 


In the Matter of 

NEW YORK STOCK EXCHANGE, INC. 
Eleven Wall Street 

New York, New York 10005 
(SR-NYSE-77-27) 


ORDER APPROVING PROPOSED RULE CHANGE 


On October 11, 1977, the New York Stock Exchange, 
Inc. filed with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the 


“Act’), aS amended by the Securities Act 
Amendments of 1975, and Rule 19b-4 thereunder 
copies of a proposed rule change. The proposed rule 
change amends its Rule 343 to incorporate into the rule 
standards under which members or member 
organizations may share office space with securities 
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related individuals and organizations whether members 
or non-members. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14060, (October 
18, 1977)) and by publication in the Federal Register 
( 42 Fed. Reg. 56555 (October 26, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14227/December 5, 1977 


An order has been issued granting the application of 
the Boston Stock Exchange, Inc. to strike from listing 
and registration the common stock, $.01 par value, of 
Metropolitan Maintenance Company. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14228/December 5, 1977 


An order has been issued granting the application of 
the New York Stock Exchange, Inc. to strike from 
listing and registration the common stock, no par value, 
of Curtis Noll Corporation. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14229/December 5, 1977 


Orders have been issued granting the applications of 
the American Stock Exchange, Inc. to strike from 
listing and registration the specified securities of the 
following companies: C.!. Mortgage Group, warrants, 
expiring March 1, 1980; and ISC Financial Corporation, 
common stock, $5.00 par value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14230/December 5, 1977 


Administrative Proceeding File No. 3-5257 
In the Matter of 


FIRST MISSISSIPPI SECURITIES, INC. 
(8-21452) 

2503 Smithbridge Road 

Pearl, Mississippi 


RALPH K. HALL 

229 Dublin Court 

Rt. 4 

Jackson, Mississippi 39208 


LARRY K. KLOS 
3465 Dawn Dr. 
Pearl, Mississippi 39208 


SAM STALVEY 
6011 Waverly Dr. 
Jackson, Mississippi 39206 


FINDINGS AND ORDER 
SANCTIONS 

In these proceedings pursuant to the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’),' First 
Mississippi Securities, Inc. (‘‘Registrant’’), Ralph K. 
Hall, Larry K. Klos, and Sam Stalvey have submitted 
an offer of settlement which the Commission has 
determined to accept. Solely for the purpose of these 
proceedings and without admitting or denying the 
findings herein, respondents consent to the findings 
and sanctions set forth below. 


IMPOSING REMEDIAL 





‘In the Matter of First Mississippi Securities, Inc. 
instituted June 23, 1977. 


On the basis of the Order for Proceedings and the offer 
of Settlement, it is found that Registrant, Hall, Klos, 
and Stalvey willfully violated and willfully aided and 
abetted violations of Section 17(a) of the Securities Act 
of 1933 and Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder. 


Respondents make the following undertakings in 
connection with their Offer of Settlement: 


(1) To refrain from publishing or otherwise 
disseminating to the general public any information or 
literature about the financial status of municipal 
securities or of a corporation or other entity being 
financed through the issuance of securities without first 
obtaining financial statements for the most recent 
period available, and any other information necessary 
in order to assure that the statements disseminated are 
accurate and complete; 


(2) Hall, Klos, and Stalvey undertake to contact 
purchasers of certain municipal securities, make 
certain disclosures about the securities, and offer to 
rescind the transactions as set forth in the Amended 
Offer of Settlement; and 


(3) Hall, Klos and Stalvey undertake to enroll in and 
successfully complete a course of continuing education 
for broker-dealers and securities salesmen. 


In view of the foregoing, it is in the public interest to 
accept the offer of settlement by the Respondents and 
to impose the sanctions specified in the offer of 
settlement Settlement. 


ACCORDINGLY, IT IS ORDERED that: 


(1) The registration of First Mississippi Securities, 
Inc., be, and hereby is, suspended for a period of 20 
calendar days, effective at the opening of business on 
the second Monday after the date of this Order; 


(2) Ralph K. Hall, Larry K. Klos, and Sam Stalvey be, 
and hereby are, suspended from association with any 
broker or dealer for a period of 20 calendar days, 
effective at the opening of business on the second 
Monday after the date of this order, except as may be 
necessary to complete the undertakings contained in 
the offer of settlement and 


(3) The Respondents comply with the undertakings 
set forth in the offer of settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14231/December 5, 1977 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-AMEX-77-13) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 15, 1977 the American Stock Exchange, Inc. 
filed with the Commission, pursuant to Section 19(b) of 
the Securities Exchange Act of 1934 (the ‘‘Act’’), as 
amended by the Securities Acts Amendments of 1975, 
and Rule 19b-4 thereunder, copies of the proposed rule 
change. The proposed rule change eliminates 
restrictions on members executing agency orders off 
the Amex with a third market maker or non-member 
block positioner, eliminates restrictions on wire 
connections between offices of members and 
non-members,' and, among other things, amends its 
rules relating to short sales, the retention of 
fingerprinting records, and the procedures which must 
be utilized to revoke wire connection privileges 
between offices of members and the Amex floor. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission release 
[Securities Exchange Act Release No. 13724 (July 6, 
1977)] and by publication in the Federal Register [42 
Fed. Reg. 36334 (July 14, 1977)]. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
Rules and Regulations thereunder are applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6 and the Rules and 
Regulations thereunder. 


It is therefore ordered, pursuant to Section 19(b)(2) of 
the Act, that the above mentioned rule change be, and 
it hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 





"Amex Rules 500-505, which have been rescinded, pre- 
viously required a member, among other things, to 
obtain prior approval of the Amex before establishing a 
wire connection between his office and the office of a 
non-member. 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14232/December 5, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INCORP- 
ORATED 


File No. SR-MSE-77-37 


The Midwest Stock Exchange, Incorporated (‘‘MSE’’) 
submitted on October 27, 1977, a proposed rule change 
under Rule 19b-4 to make certain technical changes to 
MSE Rule 4 of Article XLI governing Withdrawal of 
Approval of Underlying Securities. 


Publication of the submission is expected to be made in 
the Federal Register during the week of December 5. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submission within 21 days from the date 
of publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washingtn, D.C. 20549. Reference 
should be made to File No. SR-MSE-77-37. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14233/December 7, 1977 


In the Matter of 





BOSTON STOCK EXCHANGE 
53 State Street 
Boston, Massachusetts 02108 


(SR-BSE-77-1) 


ORDER APPROVING PROPOSED RULE CHANGE 


On May 27, 1977, the Boston Stock Exchange, Inc. 
(‘‘BSE’’) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposal would: 
delete restrictions on what members may pay as 
‘*give-ups’’; delete the presumption of a unitary odd-lot 
specialist system and the requirement of an odd-lot 
differential; delete references in Chapter XII-A of the 
BSE Rules (odd-lot pricing) to primary market 
transactions and substitute consolidted tape trans- 
actons; amend Chapter XV to require specialists to 
maintain records of all orders received for three years 
to bring BSE requirements into conformity with 
Commission Rules 17a-3 and 17a-4, and to prohibit 
disclosure of information with respect to orders, except 
to the Exchange, the Commission or other specialist 
acting on behalf of the specialist; amend Chapter XX 
relating to the regulation of member employees; and 
amend Chapter X!, Section 1, to provide standards for 
the appointment of alternate specialists. 


Ntoice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13615, (June 9, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 31206 (June 20, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on May 27, 1977, be, and it 
hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14234/December 8, 1977 


(Comment period expires 2-24-78) 
REGULATION OF ISSUER TENDER OFFERS 


Notice of Proposed Rule 13e-4 and Schedule 13E-4 
under the Securities Exchange Act of 1934 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed Rulemaking. 

SUMMARY: The Commission proposes for comment 
a new rule and related schedule regulating issuer 
tender and exchange offers. If adopted, the proposed 
rule and schedule would impose substantive and 
disclosure requirements with respect to tender and 
exchange offers by issuers for their securities. 


DATES: Comments should be submitted on or before 
February 24, 1978. 


ADDRESSES: Persons wishing to submit written 
views, data and arguments should file three copies of 
their comments with George A. Fitzsimmons, Secretary 
Securities and Exchange Commission, Room 892, 500 
North Capitol Street, Washington, D.C. 20549. All 
submissions should refer to File No. S7-731 and will be 
available for public inspection at the Commission’s 
Public Reference Room, Room 6101, 1100 L Street, 
N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Mary 
Sebek, Office of Market Structure. and Trading 
Practices, Division of Market Regulation, Securities 
and Exchange Commission, 500 North Capito! Street, 
Washington, D.C. 20549 (202/755-8748). 


SUPPLEMENTARY INFORMATION: 


The Securities and Exchange Commission today 
proposed for comment new Rule 13e-4 and related 
Schedule 13E-4 pursuant to Sections 3(b), 10(b), 13(e), 
14(e) and 23(a) of the Securities Exchange Act of 1934 
(the ‘‘Act’’) [15 U.S.C. 78a et seq., as amended by Pub. 
L. No. 94-29, 89 Stat. 97 (June 4, 1975)] to regulate 
certain issuer tender and exchange offers. If adopted, 
these proposals would require that, in connection with 
tender and exchange offers for their own equity 
securities, all issuers with aclass of equity securities 
registered pursuant to Section 12 of the Act or required 
to file periodic reports pursuant to Section 15(d) of the 
Act and closed-end investment companies registered 
under the Investment Company Act of 1940 comply 
with substantive and disclosure rules which, in part, 
follow those currently required only in connection with 
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tender and exchange offers by persons other than 
issuers. 


The Commission also wishes to call attention to the 
recent publication for comment of Proposed Rule 13e-3 
[17 CFR 240.13e-3] and Proposed Schedule 13E-3 [17 
CFR 240.13e-100] which, if adopted, would regulate 
going private transactions. See Securities Exchange 
Act Release No. 14185 (Nov. 17, 1977) 42 FR 60900. If 
Rules 13e-3 and 13e-4 are adopted, an issuer tender 
offer which is a ‘‘Rule 13e-3 transaction,’’ as defined in 
paragraph (a)(4) of Proposed Rule 13e-3 [17 CFR 
240.13e-3(a)(4)], would have to be effected in 
compliance with both rules. Since a Rule 13e-3 
transaction involving a tender offer may require a 
different regulatory approach than an issuer tender 
offer which is not part of a series of transactions 
causing an issuer to go private, alternative regulatory 
approaches which the Commission may adopt for going 
private issuer tender offers are noted in this release and 
comment is specifically invited on the appropriateness 
of each such alternative approach. 


Proposed Rule 13e-4 and Schedule 13E-4 are based on 
the Commission’s Public Fact-Finding Investigation In 
the Matter of Beneficial Ownership, Takeovers and 
Acquisitions by Foreign and Domestic Persons,' 
Congressional hearings,? judicial decisions and the 
Commission’s experience with the existing regulatory 
framework (including its proposed third party tender 
offer rules).? The proposals are not applicable to 
presently pending tender offers by issuers and, if 
adopted, would not apply to issuer tender offers 
announced prior to the effective date. 


1. BACKGROUND 


The Williams Act Amendments‘ to the Act provided for 
federal regulation of tender offers, subject to certain 





"Securities Act Release Nos. 5529 (Sept. 9, 1974) 39 FR 
33835, and 5538 (Nov. 5, 1974) 39 FR 41223. 


2See, e.g., Hearings Before the Senate Committee on 
Banking, Housing and Urban Affairs on Corporate 
Takeovers, 94th Cong., 2d Sess. (1976). 


3Securities Exchange Act Release No. 12676 (Aug. 2, 
1976) 41 FR 33004 (‘‘Release No. 34-12676’’). The pro- 
posed tender offer rules are still under active considera- 
tion by the Commission and its staff. To the extent that 
the provisions of Proposed Rule 13e-4 differ from the 
Commission’s 1976 tender offer proposals, such differ- 
ences reflect a recognition that the appropriate form of 
regulation for third party tender offers may differ from 
the regulation of issuer tender offers. 


4P.L. 90-439; 82 Stat. 454 (July 28, 1968). 
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specified exceptions. The 1968 takeover legislation was 
aimed specifically at tender offers which involved a 
potential shift of control.5 Accordingly, the _ initial 
version of S. 510 excluded acquisitions through tender 
offers by issuers for their own securities 


During hearings on the legislation which eventually 
became the Williams Act, it was suggested that the 
basic pattern of Section 2 of the pending bill (which 
eventually became Section 14(d) of the Act) should be 
equally applicable to tender offers by issuers.’ In 
response, the Commission emphasized that disclosure 
in issuer tender offers differs from that which should be 
made by a third party during a contest for corporate 
control,® but stated that “[I]f the Commission is given 





5 Hearings on S. 510 Before the Subcomm. on Securities 
of the Senate Committee on Banking and Currency, 
90th Cong., 1st Sess. at 115-116 (1967) (‘‘Senate 
Hearings’’). 


6 The bill’s approach of regulating tender offers under 
Section 14 of the Act and addressing securities acquisi- 
tions, as distinguished from tender offers, in Section 13 
of the Act, reflected the Commission’s earlier 
comments on S. 2731, Senator Williams’ original tender 
offer legislative proposal, which he introduced on 
October 22, 1965. 111 Cong. Rec. 28528 (1965). The 
Commission had commented that ‘‘the protections [in 
the bill for shareholders regarding issuer acquisitions] 
appear to be an appropriate counterpart to the protec- 
tions preventing deceptive or unfair practices in 
attempts by others to take over from existing manage- 
ment.’” Memorandum of the Securities and Exchange 
Commission to the Committee on Banking and 
Currency, U.S. Senate, on S. 2731, 89th Cong.; 112 
Cong. Rec. 19003, 19005 (1966). 


7‘*Tl]t would seem that tender offers by issuers involve 
many of the same problems as tender offers by other 
persons, and it is not apparent why these are made an 
exception to [Section 13(e)]. While the details of 
disclosure would differ from those applicable to non- 
issuer tender offers, the basic pattern of [Section 
14(d)]—advance filing, prescribed contents of soliciting 
letter, right of withdrawal, pro rata instead of first- 
come first served basis of selection, giving early 
depositors the benefit of later increases in 
price—should be equally applicable to issuers’ offers.’’ 
Letter dated March 24, 1967 to Senator Harrison A. 
Williams, Jr. from Milton Cohen, Esq.; Senate 
Hearings at 248. 


8*‘TI]t must be recognized that the disclosures which 
should be made by an issuer making a tender offer for 
its own shares are entirely different than those which 
should be made by a third party. For example, an issuer 





rulemaking power with respect to issuers’ purchases as 
provided in the bill it could, and presumably would, 
provide separately for tender offers by issuers following 
the provisions of [Section 14(d)] to the extent 
appropriate.’’? As adopted, the Williams Act added 
Section 14(d)(8)(B) to the Act which specifically 
exempts “any offer for, or request or invitation for 
tenders of, any security... by the issuer of such 
security ...’’ from the provisions of Section 14(d) or 
the Act. 


In addition to the regulation of certain tender offers by 
persons other than the issuer, the Williams Act also 
amended Section 13 of the Act by adding paragraph 
13(e)(1) which makes it unlawful for an issuer with a 
class of equity securities registered pursuant to Section 
12, or a closed-end investment company registered 
under the Investment Company Act of 1940, to 
purchase its equity securities in contravention of rules 
adopted by the Commission ‘‘to define acts and 
practices which are fraudulent, deceptive or 
manipulative’ and ‘‘to prescribe means reasonably 
designed to prevent such acts and practices.’’'® The 
Williams Act also added Section 13(e)(2) of the Act 
which attributes purchases by a control person to the 
issuer. '! 





making such a tender offer probably should disclose 
substantially more information with respect to its own 
business and prospects than can reasonably be 
expected of a third party.’’ Supplemental Memoran- 
dum of the Securities and Exchange Commission With 
Respect to Certain Comments on S. 510; Senate 
Hearings at 202. 


91d. (emphasis supplied). 


10Section 13(e)(1) further states that: 


**Such rules and regulations may require such issuer to 
provide holders of equity securities of such class with 
such information relating to the reasons for such pur- 
chase, the source of funds, the number of shares to be 
purchased, the price to be paid for such securities, the 
method of purchase, and such additional information as 
the Commission deems necessary or appropriate in the 
public interest or for the protection of investors, or 
which the Commission deems to be material to a de- 
termination whether such security should be sold.’’ 


Section 13(e)(2) was amended in 1970 to give the 
Commission rulemaking authority to treat certain 
purchases as not being made on behalf of an issuer. 
P.L. 91-567, 84 Stat. 1497 (Dec. 22, 1970). 


To date, with the exception of Rule 10b-13 [17 CFR 
240.10b-13],'2 which prohibits any person who makes a 
tender or exchange offer for any equity security from 
purchasing, during the tender offer, such security 
otherwise than pursuant to such offer, and rule 10b-4 
[17 CFR 240.10b-4],'3 which prohibits short tendering 
during any tender offer, the only regulation of issuer 
tender offers has been pursuant to the antifraud 
provisions of Section 10(b) (and Rule 10b-5 [17 CFR 
240.10b-5] thereunder) and Section 14(e) under the 
Act.'* 


To a limited extent, the Commission’s staff has 
indirectly regulated certain issuer tender and exchange 
offers which are exempt from the Williams Act. If an 
issuer is deemed to be engaged in a ‘‘distribution,’’ for 
purposes of Rule 10b-6 [17 CFR 240.10b-6], of the 
securities for which the tender offer is being made, an 
application for an exemption from Rule 10b-6 must be 
made, pursuant to paragraph (f) of the Rule, prior to 
the tender offer purchases. If granted, the exemption 
customarily permits the purchases to be effected only 
pursuant to specified terms and conditions of a Rule 
10b-6 exemption which, in the case of a tender or 
exchange offer, generally follow the requirements of 
Sections 14(d)(5)-(7) of the Act. 


ll. THE NEED FOR RULEMAKING 


The Commission believes that this indirect regulation 
of some issuer tender offers, while consistent with the 





'2Rule 10b-13 was proposed in 1968, see Securities Ex- 
change Act Release No. 8391 (Aug. 30, 1968) 33 FR 
13036; republished in 1969, see Securities Exchange 
Act Release No. 8595 (May 5, 1969) 34 FR 7547; and 
adopted in 1969, see Securities Exchange Act Release 
No. 8712 (Oct. 8, 1969) 34 FR 15836. 


'SRule 10b-4 was proposed and adopted in 1968, see 
Securities Exchange Act Release Nos. 8224 (Jan. 3, 
1968) 33 FR 573, and 8321 (May 28, 1968) 33 FR 8269. 
Amendments to Rule 10b-4 were recently published for 
comment by the Commission, see Securities Exchange 
Act Release No. 14157 (Nov. 8, 1977) 42 FR 59280. 


14Tender offers by issuers are subject to Section 14(e). 
See ‘‘Smallwood v. Pearl Brewing Co.,’’ 489 F.2d 579, 
595-96 (Feb. 19, 1974) (5th Cir.), cert. denied, 419 U.S. 
873 (1974). See also ‘‘Henry Heide, Inc.,’’ [1972-1973 
Transfer Binder] CCH Fed. Sec. L. Rep. 78,838, at 
81,836 (May 1, 1972); ‘‘Heine v. The Signal Com- 
panies, Inc.,’” CCH Fed. Sec. L. Rep. 995,898, at 
91,316 (dictum) (S.D.N.Y.) (Mar. 4, 1977). 
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need to protect investors and the public interest, should 
be replaced by a more direct and comprehensive 
method of regulations. By providing substantive 
regulation of issuer tender offers, the Commission 
seeks to prevent fraudulent, deceptive or manipulative 
acts or practices which may occur in the absence of such 
regulation. 


Rule 13e-4 is being proposed pursuant to Sections 3(b), 
10(b), 13(e), 14(e) and 23(a) of the Act. Accordingly, the 
proposals set forth herein will apply not only to all 
tender offers by issuers with a class of equity securities 
registered pursuant to Section 12 of the Act and all 
closed-end investment companies registered under the 
Investment Company Act of 1940, but also to tender 
offers by issuers required to file periodic reports 
pursuant to Section 15(d) of the Act. The proposals will 
apply irrespective of whether, for purposes of Rule 
10b-6, a distribution of the subject security exists. The 
Commission believes that, if adopted, the proposals 
will afford issuers a degree of certainty in planning 
tender offers for their own securities and will provide 
securityholders with substantive protections and 
disclosure more closely paralleling that afforded 
securityholders in tender offers subject to the Williams 
Act. 


Ill. SUMMARY OF PROPOSED RULE 13e-4 
1. Period of the Tender Offer 


Paragraph (b)(3) of Proposed Rule 13e-4 would require 
that an issuer tender offer remain open for at least 
fifteen business days after the time definitive copies of 
the offer are first published, sent or given to security- 
holders.'5 There is presently no minimum time period 
for third party tender offers although the seven day 
withdrawal period required by Section 14(d)(5) of the 
Act has had the effect of establishing a seven day 
minimum tender offer period. The Commission 
believes that a minimum requirement is necessary to 
insure that all securityholders are given a reasonable 
opportunity to consider the terms of and participate in 
the tender offer. 


2. Subjects of the Offer 
Paragraph (b)(4) of Proposed Rule 13e-4 would require 


that any tender offer by an issuer for its securities be 
made to all holders of the class of subject security,'6 





'SSee Proposed Rule 14e-2(a); Release No. 12676. 


'6issuers may be prohibited from extending to, or re- 
questing offers from, residents of a particular state 
because of the inability to secure necessary regulatory 
approval (e.g., some states require that there be a prior 
finding that an offer is fair). The Commission solicits 
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with one exception. The exception would involve 
so-called ‘‘odd lot’’ tender offers by issuers. 


The stated corporate justification for odd lot tender 
offers is normally the high cost of servicing holders of a 
small number of securities '7 relative to the value of 
those securities.'8 In the case of low-priced securities, 
the annual cost of servicing a securityholder actually 
may equal or exceed the total market value of the 
issuer’s securities held by an odd lot securityholder. 


Odd lot tender offers can be beneficial to both the 
issuer and its remaining securityholders'? and to the 





comment on the apparent conflict created if an offer 
cannot be made in certain jurisdictions and the require- 
ment, in paragraph (b)(4) of Proposed Rule 13e-4, that 
an issuer tender offer be extended to all securityholders 
of the class of subject securities. Commentators are re- 
quested to provide examples of instances in which 
tender or exchange offers have been prevented from 
being extended to residents of certain states. 


'7The Commission’s Street Name Study discussed 
issuer-shareholder communications such as_ proxy 
material, quarterly reports and routine communica- 
tions. Regarding the costs of one type of communica- 
tion, the Commission found that, among 71 issuers 
sending proxy materials directly to recordholders, the 
annual cost of mailing such materials ranged from $.34 
to $1.00 per registered holder. The cost per holder of 
sending proxy materials through intermediaries (e.g., 
banks and brokers) to such holders ranged from $1.36 
to $2.37. See Final Repport of the Securities and Ex- 
change Commission on the Practice of Recording the 
Ownership of Securities in the Records of the Issuer in 
Other Than the Name of the Beneficial Owner of Such 
Securities 24, 25 (Committee Print 1976). 


Ina1971 study of 76 companies listed on the New York 
Stock Exchange, 3 companies reported total annual 
stockholder servicing costs of less than $1 per 
shareholder; 20 companies reported such costs to be 
between $1 and $1.99; 31 companies reported such 
costs to be between $2 and $4.99; 9 companies reported 
such costs to be between $5 and $9.99; and 13 
companies reported such costs to be $10 or more. 
Young and Marshall, Controlling Shareholder Servicing 
Costs, 49 Harv. Bus. Rev. 71, 74 (1971) (‘‘Young and 
Marshall’). 


'8Young and Marshall at 75. The authors concluded that 
shareholder servicing costs vary almost linearly with 
the number of shareholders. 


'89The Commission specifically solicits comments 
regarding the extent to which an issuer and its re- 
maining securityholders derive financial benefits from 
a tender offer made to the issuer’s odd lot security- 





odd lot holders who are generally given the opportunity 
(o dispose of their securities with little or no transaction 
costs. 


For the foregoing reasons, Proposed Rule 13e-4 would 
provide special treatment for tender offers by an issuer 
to owners of less than one hundred shares of that 
issuer’s securities.2° Thus, the proviso to paragraph 
(b)(4) of Proposed Rule 13e-4 would permit a tender 
offer to be made by an issuer to persons who own, of 
record or beneficially, an aggregate of less than one 
hundred shares.?' Clause (B) of the proviso to para- 
graph (b)(6) would exclude odd lot tender offers from 
the Rule’s requirement of pro rata acceptance by 
permitting issuers to accept, in full, securities tendered 
by odd lot holders who tender all their securities. 
Finally, the proviso to paragraph (b)(7) would permit 
the price offered in an odd lot offer to be expressed in 
terms of a formula rather than a fixed price. 


The treatment in Proposed Rule 13e-4 of odd lot tender 
offers may be inappropriate in a tender offer which is a 
“Rule 13e-3 transaction,” particularly in view of the 
requirement in. Proposed Rule 13e-3 that the 
transaction be fair. The Commission requests comment 
on whether the terms of a tender offer which would be 
‘*Rule 13e-3 transaction,’’ should either afford odd lot 
holders of subject securities different treatment than 
round lot holders of subject securities or require the 
same treatment. 


3. Withdrawal Rights 


Paragraph (b)(5) of Proposed Rule 13e-4 would provide 
that securities deposited pursuant to the tender offer 
may be withdrawn at any time until the expiration of at 
least ten business days after the time the offer is first 





holders. and whether such benefits are justified in light 
of the purposes of Proposed Rule 13e-4. 


2°Odd lot tender offers to owners of a specified number 
of shares less than one hundred shares are not un- 
common, e.g., a tender offer to all owners of fifty 
shares or less. The Commission specifically solicits 


comments on whether such a limited offer, 
criminating among odd lot owners, is appropriate. 


dis- 


21Odd lot tender offers are sometimes limited to record 
holders. Accordingly, persons beneficially owning in 
the aggregate less than 100 shares, but holding such 
shares through brokers in ‘‘street’’ name or otherwise 
than of record, have not been eligible to participate in 
such odd lot tender offers. Comment is specifically 
solicited on whether such offers should be required to 
be extended to beneficial, as well as record, owners. 


published, sent or given to securityholders22and, if the 
tendered securities have not been accepted for 
payment, at any time during the seven business days 
following the date a Schedule 14D-1 [17 CFR 
240.14d-100] is filed with the Commission relating to a 
competing tender offer by a subsequent bidder. In 
addition, securityholders may withdraw their securities 
at any time after forty business days from the date of 
the original offer if the tendered securities have not 
been accepted for payment. By assuring security- 
holders who tender their shares immediately after the 
offer commences a short period within which to 
reconsider, paragraph (b)(5) of Proposed Rule 13e-4 
would protect securityholders from being pressured 
into accepting the tender offer prior to the time all 
relevant facts concerning the offer are fully disclosed 
and disseminated. The right of withdrawal after forty 
business days, if the tendered securities have not been 
accepted for payment, assures that a securityholder will 
not have his securities ‘“‘locked in’’ for an unreasonable 
amount of time. Inthe interim, the issuer is provided 
with a degree of certainty respecting the success of the 
offer and can extend, terminate, or revise the offer 
accordingly. 


The additional withdrawal rights for seven business 
days after a Schedule 14D-1 relating to a competing 





22Proposed Rule 14d-5, if adopted, would extend to ten 
business days the present seven day withdrawal period 
of Section 14(d)(5). See Release No. 34-12676. The 
seven day withdrawal period was designed to give 
shareholders who tender at the beginning of an offer ‘‘a 
short period within which to reconsider.’’ See S. Rep. 
No. 550, 90th Cong., 1st Sess. at 10 (1967); H.R. Rep. 
No. 1711, 90th Cong., 2d Sess. at 10 (1968). 


23Proposed Rule 13e-4 utilizes the term ‘‘business 
days.’’ The forty business day period in paragraph 
(b)(5) of the proposed Rule approximates the sixty day 
period in Section 14(d)(5). The sixty day withdrawal 
period in Section 14(d)(5) was intended to prevent 
‘tendered securities from being tied up indefinitely 
awaiting a decision by the person making the offer as to 
whether or not he will purchase them.’’ See S. Rep. No. 
550, 90th Cong.. 1st Sess. at 3-4 (1967). During the 
1967 hearings on the takeover bill, then Chairman 
Manuel F. Cohen commented that ‘‘. . . | see no reason 
why those shareholders who have tendered during the 
initial period must be left in a state of uncertainty while 
the offeror endeavors to attract more shares.’’ Senate 
Hearings at 198. The Commission recognizes, however, 
that a tendering securityholder may nonetheless be 
deprived of access to his securities for an extended 
period of time and accordingly is inviting comment on 
the need for additional rulemaking to address this 
situation. See infra at 33-34. 
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offer by a subsequent purchaser is filed with the 
Commission is designed to permit a securityholder the 
opportunity to respond to a more favorable offer. a 


4. Pro Rata Acceptance 


Paragraph (b)(6) of Proposed Rule 13e-4 would provide 
for pro rata acceptance where a greater number of 
securities are deposited within ten business days from 
the commencement of the offer than the issuer will 
accept. This provision is based on Section 14(d)(6) of 
the Act, which was designed to ‘‘allow all shareholders 
a fair opportunity to participate in the offer.’’25 Para- 
graph (b)(6) of Proposed Rule 13e-4 would not impose 
restrictions on the method of accepting tendered 
securities after ten business days from the 
commencement of the offer unless the consideration is 
increased. 


Clause (A) of the proviso to paragraph (b)(6) of 
Proposed Rule 13e-4 would permit the issuer to select a 
longer period of time, including the entire length of the 
tender offer, during which pro rata acceptance of 
tendered securities would occur. Thus, an issuer could 
stipulate that all securities tendered during the period 
of the tender offer would be accepted on a pro rata basis 
regardless of when such securities were tendered.?6 





24See paragraph (b) of Proposed Rule 14d-5; Release 
No. 12676. 


25See Senate Hearings at 21 (1967); H. Rep. No. 1711, 
90th Cong., 2d Sess. at 11 (1968). 


26See Proposed Rule 14d-8; Release No. 34-12676. The 
Commission had originally recommended, and the 
Williams bill, as originally drafted, would have pro- 
vided, that the pro rata acceptance requirement apply 
throughout the life of the tender offer. S. Rep. No. 550, 
90th Cong., ist Sess. at 4 (1967). In recommending that 
pro rata acceptance not be required for more than the 
first ten days of the offer, the New York Stock Exchange 
argued: 


While we do not believe the full period pro 
rata approach should be prohibited, we do 
not think it should be required by law as the 
only permissible method. 


Senate Hearings at 77. The Senate Subcommittee fol- 
lowed this suggestion and modified the original bill to 
require pro rata acceptance only for those securities 
tendered during the first ten days of an offer. See S. 
Rep. No. 550, 90th Cong., ist Sess. at 4 (1967); see also 
Section 14(d)(6). 
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Finally an exception to the pro rata acceptance 
provision would be permitted by clause (B) of the 
proviso to paragraph (b)(6) of Proposed Rule 13e-4, 
which would permit an issuer to accept, in full, 
securities tendered by holders of less than a specified 
number of such securities, not to exceed an odd lot, 
who tender all their securities before accepting 
securities tendered by others on a pro rata basis. 27 


Clause (C) of the proviso to paragraph (b)(6) of 
Proposed Rule 13e-4 would permit an issuer to give 
securityholders the opportunity to designate that their 
tendered securities be accepted on an ‘‘all or none’ or 
‘‘part or none’’ basis rather than pro rata. ?® 


5. Consideration 


Paragraph (b)(7) of Proposed Rule 13e-4 would require 
that the same consideration be offered to all security- 
holders22 and that any increase in consideration 
subsequently offered be paid for all securities 
previously tendered. Section 14(d)(7) of the Act 
presently requires that a person who makes a tender 
offer for equity securities and, prior to the expiration 
thereof, increases the consideration to be paid for such 





“27The exception from the requirement of pro rata 


acceptance for odd lots is intended to avoid the other- 
wise self-defeating result of a reduction in the size of 
odd lot holdings rather than a reduction in the number 
of such holdings. 


28Either alternative might be desired by an issuer to 
assure tendering securityholders that any adverse tax 
consequences which may result from acceptance of less 
than a specified number of their tendered securities 
would be avoided. 


291n recognition of the manner in which certain odd lot 
offers are made (e.g., at the market price prevailing 
when the securities are received by the issuer), the 
proviso to paragraph (b)(7) of Proposed Rule 13e-4 
would permit an issuer to offer the same formula for 
payment to all holders of less than one hundred shares 
of its equity securities even though this may result in 
different consideration being paid to tendering 
securityholders. If the tender offer is deemed to be a 
‘Rule 13e-3 transaction’’ (see pages 2-3 supra), 
permitting acceptance of tendered securities on a 
formula basis from odd lot securityholders may not 
satisfy the element of fairness required by Proposed 
Rule 13e-3. Comment is requested on whether the 
proviso to paragraph (b)(7) of Proposed Rule 13e-4 
should apply to tender offers which would be ‘‘Rule 
13e-3 transactions.’’ 





securities, must pay the increased consideration to all 
holders who have previously tendered their securities 
pursuant to the offer, without regard to whether such 
securities had been accepted before the increase in 
consideration was announced. This provision was 
designed ‘‘to assure fair treatment of those persons 
who tender their shares at the beginning of the tender 
period, and to assure equality of treatment among all 
shareholders who tender their shares.’’°° The 
Commission believes that the principle of fair treatment 
embodied in Section 14(d)(7) of the Act should be 
equally applicable to tender offers by issuers. 


6. Abstention From Other Purchases of the Subject 
Security Until Ten Business Days. After the Offer 
Expires 


Paragraph (b)(8) of the Proposed Rule 13e-4 would 
prohibit purchases of the subject security by the issuer 
until at least ten business days after the offer 
terminates. This provision is intended to supplement 
and expand the protection afforded by Rule 10b-13.3! 
The Commission believes that a period of ten business 
days after a tender offer is sufficient to permit the 
impact of the offer on the market to subside before 
subsequent purchases are made. With respect to a 
tender offer by an issuer which is deemed to be a ‘‘Rule 
13e-3 transaction’’ within the contemplation of 
Proposed Rule 13e-3(a)(4) (see pages 2-3 supra), the 
Commission wishes commentators to specifically 
address the question of whether, with respect to 
post-tender offer purchases, the approach of paragraph 
(b)(8) of Proposed Rule 13e-4 or a modification of the 
approach of Proposed Rule 14d-6,°? which would leave 





30S. Rep. No. 550, 90th Cong., 1st Sess. at 10 (1967). 


3'Rule 10b-13 prohibits any person making a tender or 
exchange offer for any equity security, including an 
issuer, from purchasing, or arranging to purchase, any 
such security (or any other security immediately 
convertible into or exchangeable for such security) 
otherwise than pursuant to such offer from the time the 
offer is publicly announced or otherwise made known to 
securityholders until the expiration of the offer. 


32Proposed Rule 14d-6 (see Release No. 34-12676) 
would integrate with the tender offer, for the purpose of 
Section 14(d), any purchase made by a bidder within 
forty business days after the tender offer terminates. 
Comments received on Proposed Rule 14d-6 indicated 
that practical and legal difficulties were presented by a 
proposal which attempted to apply pro rata and with- 
drawal requirements to purchases by a bidder following 
the termination of its tender offer. In response to such 
comments, the staff is considering modifying Proposed 
Rule 14d-6 in the manner discussed in the text. 


only the best price provision applicable to a bidder’s 
post-tender offer purchases, is more appropriate for 
going private tender offers. 


7. Coverage of the Proposed Rule 


(a) Control Persons 

Section 13(e)(2) of the Act states “[f] or the 
purpose of this subsection, a purchase by or for the 
issuer or any person controlling, controlled by, or under 
common control with the issuer or a purchase subject to 
control of the issuer or any such person, shall be 
deemed to be a purchase by the issuer.’’ The 
Commission believes that purchases by a person in a 
control relationship with an issuer should not be 
exempted from substantive tender offer regulation 
since a tender offer by such a person raises the same 
potential for fraud, deception, or manipulation as an 
offer by the issuer itself. As was noted by former 
Chairman Cohen: 


We have found that purchases by a parent or 
a subsidiary of the issuer, or anyone else ina 
control relationship with the issuer, ... 
give rise to similar problems [as purchases 
by the issuer]. . . .33 


However, purchases by affiliates or persons in a control 
relationship with an issuer are presently subject to 
regulation under the Williams Act.°* Nevertheless, 
because of the language of Section 13(e)(2) of the Act35 
the Commission requests that commentators address 
the issue of whether tender offers by control persons 
should be exempted from some or all of the provisions 
of Proposed Rule 13e-4. 





33Senate Hearings at 27-28. 


34See S. Rep. No. 1125, 91st Cong., 2d Sess. at 4-5 
(1970). The exemption from Section 14(d) provided by 
paragraph (8)(B) thereof for tender offers by an issuer 
has not been extended to tender offers by control 
persons or affiliates of an issuer (other than a 
100%-owned subsidiary of an issuer). 


35The first sentence of Section 13(e)(2), which was 
added to the Act in 1970, has the effect of bringing 
purchases by control persons within the coverage of the 
section. The second sentence, however, gives the Com- 
mission rulemaking authority, including the authority 
to adopt ‘‘exemptive rules and regulations covering 
situations in which the Commission deems it unneces- 
sary or inappropriate that a purchase [by a control 
person] should be deemed to be a purchase by the 
issuer. . . .’’ See note 11 supra. 
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(b) Special Bids 

The Commission has stated that ‘‘a ‘special bid’ to 
purchase equity securities through the facilities of a 
national securities exchange . . . would consititute a 
‘tender offer’ or ‘request or invitation for tenders’ 
within the meaning of Sections 14(d) and (e) of the 
Act.’’°°The practical effect of this position has been to 
greatly reduce the prospects of using the special bid 
technique since it is virtually impossible for a bidder to 
comply with the withdrawal and proration provisions of 
Section 14(d).°’ 


Since the Commission believes that the notice, 
withdrawal, proration and other substantive provisions 
of Proposed Rule 13e-4 are essential for the fair and 
equal treatment of all securityholders, any benefit an 
issuer may derive from the use of a special bid” is of 
secondary importance. In order to acquire its own 
securities, an issuer can still utilize open market or 
privately negotiated transactions,” or, of course, a 
tender offer. 





3®See Securities Exchange Act Release No. 8392 
(Aug. 30, 1968) 33 FR 14109. The Commission further 
stated that ‘‘[a]ny such bid, therefore, can be lawfully 
made only in accordance with the provisions of those 
sections, including paragraph (5), withdrawal 
provisions, and paragraph (6), pro rata provisions, of 
Section 14(d), and the rules and regulations there- 
under.’’ Id. 


>’Pursuant to New York Stock Exchange Rule 391 and 
American Stock Exchange Rule 560, a purchaser after 
receiving exchange approval, must announce a special 
bid on the tape. specifying the number of shares 
desired and a fixed bid price. The specified price cannot 
be less than the higher of the current bid or the last 
sale, and generally is substantially higher, although the 
price cannot be higher than the current asked price, 
unless specifically permitted by the applicable 
exchange. All orders are executed at the bid price until 
the bid is satisfied or withdrawn. The withdrawal of-a 
special bid requires the approval of the exchange, and, 
unless otherwise specifically exempted, must remain 
open for a minimum period of fifteen minutes. The 
special bid procedure is premised upon a determination 
that the regular auction market for the subject security 
cannot efficiently satisfy the order. 


sia special bid is generally less expensive and quicker, 
and may require less of a premium over the market 
price. than a traditional tender offer. 


39§ee Securities Exchange Act Release Nos. 8930 (July 
13, 1970) 35 FR 11410. and 10539 (Dec. 6, 1973) 38 FR 
34341 in which the Commission published for 
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8. Exemptive Authority 


Paragraph (c) of Proposed Rule 13e-4 would exempt 
from its provisions calls or redemptions of a security in 
accordance with the terms of its governing instrument, 
offers to purchase fractional interests in a security and 
offers to purchase a security in connection with the 
statutory rights of dissenting securityholders. In 
addition, paragraph (c)(4) of Proposed Rule 13e-4 
would authorize the Commission, upon written request 
or its own motion, to exempt any transaction, either 
unconditionally or on specified terms and conditions, as 
not constituting a fraudulent, deceptive or manipulative 
act or practice comprehended within the purpose of the 
Rule. 


IV. SUMMARY OF PROPOSED SCHEDULE 13E-4 


Section 13(e)(1) of the Act specifically addresses the 
need for disclosure in issuer repurchases (including 
tender offers) by stating that: 


Such rules [adopted by the Commission 
under Section 13(e)(1)] may require an 
issuer to provide [shareholders with 
information] relating to the reasons for such 
purchases, the source of funds, the number 
of shares to be purchased, the price to be 
paid for such securities, [and] the method of 
purchases. ... 


This is not to suggest, however, that the disclosure 
required by an issuer tender offer rule should exactly 
parallel third party tender offer disclosure. This was 
recognized both by commentators and the 
Commission‘ ' during the 1967 hearings on the takeover 





comment, and republished a revised version of, 
Proposed Rule 13e-2 under the Act which, if adopted, 
would regulate an issuer’s purchases of its own 
securities. The Commission remains concerned that an 
issuer’s purchases of its own securities may be effected 
for manipulative purposes.See ‘‘Securities and 
Exchange Commission v. Chromalloy American 
Corporation, et al.,’’ Litigation Release No. 7850 (Mar. 
30, 1977). See also ‘‘Securities and Exchange 
Commission v. Georgia-Pacific Corp.,’’ CCH Fed. Sec. 
L. Rep 991,692 (S.D.N.Y.) (May 23, 1966). 


‘T]he details of disclosure [for issuer tender offers] 
would differ from those applicable to non-issuer tender 
offers... . ’’ Senate Hearings at 115-116 (1967). 

“‘««T11t must be recognized that the disclosures which 
should be made by an issuer making a tender offer for 
its own shares are entirely different than those which 


should be made by a third party.” Senate Hearings at 202 
(1967). 





bill. Accordingly, the information which would be 
required by Proposed Schedule 13E-4 is somewhat 
different from that required for third party tender offers 
by Schedule 14D-1 4? The terms ‘‘bidder’’ and “*subject 
company’”’ contained in Schedule 14D-1 are not used in 
Schedule 13E-4, instead the term ‘‘issuer’’ is used 
throughout. In addition, Item 2 of Schedule 14D-1, 
relating to the identity of the bidder (if other than the 
issuer), and Item 3 of Schedule 14D-1, concerning past 
relationships, transactions or negotiations between the 
bidder and the issuer, are not included in Proposed 
Schedule 13E-4 because of the absence of a third party 
bidder. Information comparable to that required by 
Item 9 of Schedule 14D-1 (‘‘Financial Statements of 
Certain Bidders’’) would not be required by Proposed 
Schedule 13E-4. Because Proposed Rule 13e-4 (unlike 
Section 14(d)) is intended to apply to issuers required to 
file periodic reports pursuant to Section 15(d) of the 


Act, Item 3 of Proposed Schedule 13E-4 (‘‘Purpose of' 


the Tender Offer and Plans or Proposals of the Issuer’’) 
contains paragraph (h) (relating to the suspension of 
the obligation to file periodic reports under Section 
15(d) of the Act). Finally, commentators are requested 
to consider whether Instruction 2 to Item 4 of Proposed 
Schedule 13E-4 (‘‘Interests in Securities of the 
Issuer’’), which is intended to facilitate efforts to 
preserve the confidentiality of the tender offer in order 
to avoid possible misuse of inside information, would 
adequately achieve that purpose. 


V. ADDITONAL INQUIRIES 


A. Dissemination of Tender Offer Material to 
Beneficial Owners 


Paragraph (b)(2) of Proposed Rule 13e-4 would require 
that a statement containing the information required by 
Proposed Schedule 13E-4 (or a fair and adequate 
summary thereof) be published, sent or given to all 
holders of the subject securities. If the issuer sends 
such a statement (or summary thereof) to record 





“*See Securities Exchange Act Release No. 13787 (July 
28, 1977) 42 FR 38341. 


*SThe class of persons covered by Item 4 of Proposed 
Schedule 13E-4 is substantially similar to that covered 
by Item 6 of Schedule 14D-1 (‘‘Interest in Securities of 
the Subject Company’’). However, commentators are 
requested to consider the breadth of the coverage since 
an issuer tender offer may not require disclosure 
co-extensive with that required for third party offers. 


holders, it must also make a reasonable effort to send 
such statement (or summary) to all beneficial holders of 
the subject securities. An issuer shall be deemed to 
have made a reasonable effort to send the information 
to beneficial holders if it follows Instruction (1)(B) of 
Proposed Schedule 13E-4 which is similar to Rule 14b-1 
under the Act [17 CFR 240.14b-1] relating to the 
procedures for the dissemination of proxies and annual 
reports. 


B. Incorporation by Reference 


The Commission is soliciting comment on the 
appropriateness of utilizing some or all of the existing 
Statutory tender offer provisions and existing (or 
proposed) Commission rules which apply to third party 
offers, through incorporation by reference, in 
connection with issuer tender offer regulation. Thus, 
for example, Rule 13e-4 could provide that the 
disclosure requirements of paragraph (b)(1) of the 
Proposed Rule would be satisfied if the issuer files a 
Schedule 14D-1 (modified, where appropriate, to reflect 
disclosure deemed appropriate for issuers only) rather 
than a separate Schedule 13E-4. 


C. The Need for A Recommendation Statement 


Although it does not appear likely that a 
recommendation statement would generally be utilized 
in connection with a tender offer by an issuer for its own 
securities, situations may exist where officers, directors 
or securityholders of an issuer determine to recommend 
against the terms and conditions of an issuer tender 
offer. Commentators are asked to submit their views on 
the need for, and content of, a recommendation 
statement which would be utilized in connection with an 
issuer tender offer subject to Rule 13e-4 


D. Restrictions on the Duration of an Offer 


There is presently no restriction on the length of time a 
tender offer (whether by an issuer or a third party) may 
remain outstanding. The Commission requests 
comments on whether and, if so, to what extent, it 
would be appropriate to limit the duration of a tender 
offer by an issuer for its own securities. 





441n connection with third party offers, proposed 
amendments to Rule 14d-4 under the Act, if adopted, 
would require the filing with the Commission, under 
certain circumstances, of a proposed Schedule 14D-4 
Recommendations Statement. See Release No. 
34-12676. 
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E. Certain Additional Withdrawal Rights 


Notwithstanding the provisions of paragraph (b)(6) of 
Proposed Rule 13e-4, which permit a_ tendering 
securityholder to withdraw his securities after the 
expiration of forty business days from the 
commencement of the tender offer if such securities 
have not been accepted for payment by the issuer, a 
tendering securityholder may nonetheless be deprived 
of access to his securities for an extended period of 
time. Accordingly, the commission requests comment 
on whether the proposed Rule’s forty business day 
withdrawal period should be shortened and whether the 
ten business day unconditional withdrawal period in the 
proposed Rule should be lengthened. 


Effects on Competition 


The Commission is not aware of any burden on 
competition imposed by Proposed Rule 13ed-4 and 
Schedule 13E-4 that would not be necessary or 
appropriate in furtherance of the purpose of the Act; 
however, comments on the impact of Proposed Rule 
13e-4 and Proposed Schedule 13E-4 on competition in 
light of the purposes of the Act are specifically 
requested. *° 


Request for Comment 


Accordingly, it is proposed to amend Title 17 of the 
Code of Federal Regulations, Chapter II, by adding 
§240.13e-4 and §240.13e-101 pursuant to the authority 
under the Securities Exchange Act of 1934 [15 U.S.C. 
78a et seq., as amended by Pub. L. No. 94-29, 89 Stat. 
97 (June 4, 1975)]. Rule 13e-4 and Schedule 13E-4 are 
proposed pursuant to Sections 3(b), 10(b), 13(e), 14(3) 
and 23(a) of the Act [15 U.S.C. 78c(b), j(b), m(e), n(e) 
and w(a)]. 


§240.13e-4. Tender offers by issuers. 


(a) It shall be a fraudulent, deceptive or manipulative 
act or practice for an issuer which has a class of equity 
securities registered pursuant to Section 12 of the Act 
or which is required to file periodic reports pursuant to 
Section 15(d) of the Act or which is a closed-end invest- 
ment company registered under the Investment 
Company Act of 1940, to purchase, directly or 





4°1n responding, commentators should consider the 
effects on competition that may result from different 
disclosure and substantive requirements for issuers 
and third parties in a contested tender offer. 
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indirectly, any of its equity securities in a tender or 
exchange offer: 


(1) As to which adequate disclosure of the terms of 
the offer, its purpose and other material information 
relevant to the offer has not been made; 


(2) Which unreasonably discriminates among holders 
of securities which are the subject of the offer; 


(3) Which is of unduly short duration or unduly 
restricts the right of persons tendering in response to 
the offer to withdraw their tendered securities; 


(4) As to which the issuer unduly delays either the 
payment for securities tendered and accepted or the 
return of securities not accepted; or 


(5) Which is employed by an issuer, directly or in- 
directly, for the purpose of creating or sustaining false 
or misleading market prices for the securities which are 
the subject of the offer. 


(b) As ameans reasonably designed to prevent fraud- 
ulent, deceptive or manipulative acts or practices in 
connection with tender offers subject to the provisions 
of paragraph (a) of this section, it shall be unlawful for 
an issuer which has a class of equity securities regis- 
tered pursuant to Section 12 of the Act or which is 
required to file periodic reports pursuant to Section 
15(d) of the Act or which is a closed-end investment 
company registered under the Investment Company 
Act of 1940, directly or indirectly, to make a tender 
offer for any class of its equity securities unless simul- 
taneously with or prior to the-time the tender offer is 
first published, sent or given to securityholders: 


(1) The issuer files ten copies of an Issuer Tender 
Offer Statement on Schedule 13E-4[§240.13e-100], 
including all exhibits, with the Commission. 


(2) A statement containing the information required 
by paragraph (b)(1) of this section, or a fair and ade- 
quate summary thereof, is published, sent or given to 
all holders of the subject securities, and, if the issuer 
sends such a statement or summary to all record 
holders, it makes a reasonable effort to send the state- 
ment or summary to all beneficial holders of its subject 
securities. For purposes of this section, an issuer which 
follows the procedures specified in Instruction (1)(B) of 
Schedule 13E-4 shall be deemed to have made a 
reasonable effort to send the statement or summary. 


(3) The tender offer shall remain open until the 
expiration of at least fifteen business days from the 
time definitive copies of the offer are first published, 
sent or given to securityholders. 





(4) The tender offer shall be made to all security- 
holders of the class of security subject thereto: 
Provided, however, that this provision shall not prohibit 
a tender offer which is limited to persons who own, of 
record or beneficially, an aggregate of less than one 
hundred shares of such security. 


(5) Securities tendered pursuant to the tender offer 
may be withdrawn at any time until the expiration of 
ten business days after the time definitive copies of the 
offer or request or invitation are first published, sent or 
given to securityholders, and, if not accepted for pay- 
ment by the issuer, at any time during the seven 
business days following the date a Schedule 14D-1 
[§240.14d-100] is filed with the Commission relating to 
a competing tender offer by a subsequent bidder, and 
at any time after forty business days from the date of 
the original tender offer or request or invitation. 


(6) If the number of securities tendered within ten 
business days after commencement of the tender offer 
exceeds the number of securities that will be accepted, 
all securities tendered will be accepted as nearly as 
possible on a pro rata basis (disregarding fractions) 
according to the number of securities tendered by each 
securityholder. The provisions of this section shall also 
apply to securities deposited within ten business days 
after notice of an increase in the consideration offered 
to securityholders, as described in paragraph (b)(7), is 
first published, sent or given to securityholders: 
Provided, however, that this provision shall not prohibit 
the issuer from (A) accepting all securities tendered 
during the term of the offer on a pro rata basis; or (B) 
accepting all securities tendered by holders of less than 
one hundred shares of such security who tender all 
their securities, before prorating securities tendered by 
others; or (C) permitting securityholders who tender all 
securities held by them and who desire to have either 
all or none, or at least a minimum number or none, of 
their tendered securities accepted, to so designate 
when tendering their securities. 


(7) The issuer offers the same consideration to all 
securityholders; and if, after the tender offer is 
published, sent or given, the consideration offered is 
increased, the issuer pays such increased consideration 
to all holders of such securities who previously have 
tendered their securities: Provided, however, that in 
connection with a tender offer made only to holders of 
less than one hundred shares of such security the terms 
of the offer may provide for the same formula for deter- 
mining the consideration offered to all holders of less 
than one hundred shares. 


(8) No purchases of such securities (otherwise than 
pursuant to the offer) are made by the issuer until at 
least ten business days after the termination of the 
offer. 


(9) Theissuer either pays the offered consideration or 
returns the securities deposited by or on behalf of 
securityholders within a reasonable time after the ter- 
mination of the tender offer. 


(c) This rule shall not prohibit: 


(1) Calls or redemptions of any security in accordance 
with the terms and conditions of the governing instru- 
ments; 


(2) Offers to purchase securities evidenced by a scrip 
certificate, order form or similar document which repre- 
sents a fractional interest in a share of stock or similar 
security; 


(3) Offers to purchase securities pursuant to a statu- 
tory procedure for the purchase of dissenting security- 
holders’ securities; or 


(4) Any other transaction or transactions if the Com- 
mission, upon written request or upon its own motion, 
exempts such transaction or transactions, either uncon- 
ditionally, or on specified conditions, as not 
constituting a manipulative or deceptive device or 
contrivance or a fraudulent, deceptive or manipulative 
act or practice comprehended within the purpose of this 
section. 


INSTRUCTION: (1) The tender offer shall be 
deemed ‘‘published, sent or given to securityholders”’ 
for purposes of this section if the issuer complies fully 
with one of the following: 


(A) Long-form publication: Publishing the formal 
offer containing the information required by paragraph 
(b)(1) of this section in a newspaper which, depending 
on the facts and circumstances involved, may require 
publication in a newspaper with a national circulation or 
may only require publication in a newspaper with 
metropolitan or regional circulation; 


(B) Use of stockholder and other lists: Mailing the 
formal offer containing the information required by 
paragraph (b)(1) of this section to all persons named on 
the issuer’s most recent list of securityholders, 
furnishing the number of copies of the formal offer 
requested by brokers, banks and similar persons whose 
names appear or whose nominees appear on the list of 
securityholders or who are listed as participants on the 
most recent security position listing of any clearing 
agency which acts as a depository requesting such 
persons to forward such formal offer to the beneficial 
owners of such securities in a timely manner and under- 
taking to pay the reasonable expenses of such persons 
in forwarding such information; or 
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(C) Summary publication: Publishing a summary 
advertisement of such tender offer in a newspaper 
which, depending on the facts and circumstances 
involved, may require publication in a newspaper with 
a national circulation or may only require publication in 
a newspaper with metropolitan or regional circulation. 
The summary advertisement shall include at least: 


(1) The identity of the issuer; 


(2) The amount and class of securities being sought 
and the price being offered; 


(3) The scheduled expiration date of the tender offer 
and whether it may be extended; 


(4) The general purpose of the tender offer; 


(5) Appropriate instructions for record holders and 
beneficial owners of securities of the class being sought 
regarding how to obtain promptly, at the expense of the 
issuer, the information required by paragraph (b)(1) of 
this section; and 


(6) Astatement that the information required by para- 
graph (b)(1) of this section is incorporated by reference 
into the summary advertisement of the tender offer. 


INSTRUCTION: (2) Material changes to the infor- 
mation first published, sent or given to securityholders 
pursuant to this section shall be promptly disseminated 
by the issuer in the manner in which the formal offer 
was first published, sent or given to securityholders. 


§240.13e-101 Schedule 13E-4. Tender Offer Statement 


Pursuant to Section 13(e)(1) of the Securities Exchange 
Act of 1934. 


(Amendment No.) 





(Name of Issuer) 





(Title of Class of Securities) 





(CUSIP Number of Class of Securities) 
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(Name, address and telephone number of per- 
son authorized to receive notices and communi- 
cations on behalf of the issuer) 


Note: Ten copies of this statement, including all 


exhibits, should be filed with the Commission. 


INSTRUCTIONS: 


A. The item numbers and captions of the items shall 
be included but the text of the items is to be omitted. 
The answers to the items shall be so prepared as to 
indicate clearly the coverage of the items without 
referring to the text of the items. Answer every item. If 
an item is inapplicable or the answer is in the negative, 
so state. 


B. Information contained in exhibits to the statement 
may be incorporated by reference in answer or partial 
answer to any item or sub-item of the statement unless 
it would render such answer incomplete, unclear or 
confusing. Matter incorporated by reference shall be 
clearly identified in the reference by page, paragraph, 
caption or otherwise. An express statement that the 
specified matter is incorporated by reference shall be 
made at the particular place in the statement where the 
information is required. 


C. If the statement is filed by a partnership, limited 
partnership, syndicate or other group, the information 
called for by Items 2-7, inclusive, shall be given with 
respect to (i) each partner or such partnership; (ii) each 
partner who is denominated as a general partner or who 
functions as a general partner of such limited partner- 
ship; (iii) each member of such syndicate or group; and 
(iv) each person controlling such partner or member. If 
the issuer is a corporation or if the statement is filed by 
a corporation the information called for by Items 2-7 
shall be given with respect to (a) each executive officer 
and director of such corporation; and (b) each person 
controlling such corporation; and (c) each executive 
officer and director or any corporation ultimately in 
control of such corporation. Executive officer shall 
mean the president, secretary, treasurer and vice presi- 
dent in charge of a principal business function (such as 
sales, administration or finance) and any other person 
who performs similar policy making functions for the 
corporation. It is assumed that a response to an item in 
the statement is made with respect to the issuer 
referred to in this Instruction unless there is a specific 
indication to the contrary. 


D. Upon termination of the tender offer, the issuer 
shall promptly file a final amendment to Schedule 





13E-4 disclosing all material changes in the items of 
that Schedule and stating that the tender offer has 
terminated, the date of such termination and the results 
of such tender offer. 


Item 1. Security and Issuer 
(a) State the name of the issuer and the address of its 
principal executive office; 


(b) State the exact title and the number of shares out- 
standing of the class of securities being sought; the 
exact amount of such securities being sought and the 
consideration being offered therefore; whether any 
such securities are to be purchased from an officer, 
director or control person of the issuer or any affiliate of 
the issuer, and the details of each such transaction; and 


(c) Identify the principal market in which such securi- 
ties are being traded and state the high and low sales 
prices for such securities as reported in the 
consolidated transaction reporting system or such 
principal exchange (or, in the absence thereof, the 
range of high and low bid quotations) for each quarterly 
period during the past two years. 


Item 2. Source and Amount of Funds 


or Other Consideration 


(a) State the source and total amount of funds or other 
consideration for the purchase of the maximum number 
of securities for which the tender offer is being made. 


(b) If all or any part of such funds or other considera- 
tion is or is expected to be, directly or indirectly, 
borrowed for the purpose of the tender offer: 


(1) Provide a summary of each loan agreement or 
arrangement containing the identity of the parties, the 
term, the collateral, the stated and effective interest 
rates, and other material terms or conditions relative to 
such loan agreement; and 


(2) Briefly describe any plans or arrangements to 
finance or repay such borrowings, or if no such plans or 
arrangements have been made, make a statement to 
that effect: 


(c) If the source of all or any part of the funds to be 
used in the tender offer is a loan made in the ordinary 
course of business by a bank as defined by Section 
3(a)(6) of the Act, the issuer filing the Schedule 13E-4 
may request, in accordance with the provisions of Rule 
24b-2 [17 CFR 240.24b-2] under the Act, that the name 
of such bank not be made available to the public. 


Item 3. Purpose of the Tender Offer and Plans 


or Proposals of the Issuer 


State the purpose or purposes of the tender offer, 
whether the securities are to be retired, held in the 
treasury of the issuer, or otherwise disposed of, indi- 
cating such disposition, and any plans or proposals 
which relate to or would result in: 


(a) An extraordinary corporate transaction, such as a 
merger, reorganization or liquidation, involving the 
issuer or any of its subsidiaries; 


(b) Asaleor transfer of a material amount of assets of 
the issuer or any of its subsidiaries; 


(c) Any change in the present board of directors or 
management of the issuer including, but not limited to, 
any plans or proposals to change the number or the 
term of directors or to fill any existing vacancies on the 
board; 


(d) Any material change in the present capitalization 
or dividend policy of the issuer; 


(e) Any other material change in the issuer’s cor- 
porate structure or business, including, if the issuer is a 
registered closed-end investment company, any plans 
or proposals to make any changes in its investment 
policy for which a vote would be required by Section 13 
of the Investment Company Act of 1940; 


(f) Causing a class of equity securities of the issuer to 
be delisted from a national securities exchange or to 
cease to be authorized to be quoted in an inter-dealer 
quotation system of a registered national securities 
association; or 


(g) Aclass of equity securities of the issuer becoming 
eligible for termination of registration pursuant to 
Section 12(g)(4) of the Act. 


(h) The suspension of the issuer’s obligation to file 
reports pursuant to Section 15(d) of the Act. 


Item 4. Interest in Securities of the Issuer 

Describe any transaction in the class of subject securi- 
ties that was effected during the past 40 business days 
by any person referred to in Instruction C and by each 
associate or subsidiary of such person, including any 
executive officer or director of any such subsidiary. 


Instructions. 1. The description of a transaction 
required by this Item shall include, but not necessarily 
be limited to: 1) the identity of the person covered by 
this Item who effected the transaction; 2) the date of 
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the transaction; 3) the amount of securities involved; 
4) the price paid for each such security; and 5) where 
and how the transaction was effected. 


2. Ifthe information required by this Item is available 
to the issuer at the time this statement is initially filed 
with the Commission pursuant to Rule 13e-4(b) 
[§240.13e-4(b)], such information should be included in 
such initial filing. However, if such information is not 
available to the issuer at the time of such initial filing, it 
should be filed with the Commission promptly but in no 
event later than two business days after the date of 
such filing and, if material, should be disclosed to 
securityholders of the issuer in a manner similar to that 
in which the tender offer was first published, sent or 
given to such securityholders. 


Item 5. Contracts, Arrangements, Understandings or 
Relationships With Respect to the Issuer’s 


Securities 


Describe any contract, arrangement, understanding or 
relationship (whether or not legally enforceable) 
between the issuer (including those persons 
enumerated in Instruction C to this schedule) and any 
person with respect to any securities of the issuer 
(including, but not limited to, any contract, arrange- 
ment, understanding or relationship concerning the 
transfer or the voting of any of such securities, joint 
ventures, loan or option arrangements, puts or calls, 
guaranties of loans, guaranties against loss, or the 
giving or withholding of proxies) naming the persons 
with whom such contracts, arrangements, under- 
standings or relationships have been entered into and 
giving the material provisions thereof. Include such 
information for any of such securities that are pledged 
or otherwise subject to a contingency, the occurrence of 
which would give another person the power to direct 
the voting or disposition of such securities, except that 
disclosure of standard default and similar provisions 
contained in loan agreements need not be included. 


Item 6. Persons Retained, Employed 


or to be Compensated 


Identify all persons and classes of persons employed, 
retained or to be compensated by the issuer, or by any 
person on behalf of the issuer, to make solicitations or 
recommendations in connection with the tender offer 
and describe briefly the terms of such employment, 
retainer or arrangement for compensation. 

Item 7. Additional Information 

If material to a decision by a securityholder whether to 
sell, tender or hold securities being sought in the 
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tender offer, furnish information including, but not 
limited to, the following: 


(a) Any present or proposed contracts, arrangements, 
understandings or relationships between the issuer and 
its executive officers, directors and affiliates (other than 
any contract, arrangement or understanding required 
to be disclosed pursuant to Item 5 of this schedule); 


(b) Any applicable regulatory requirements which 
must be complied with or approvals which must be 
obtained in connection with the tender offer; 


(c) The applicability of anti-trust laws; and 


(d) The applicability of the margin requirements of 
Section 7 of the Act and the regulations promulgated 
thereunder; 


(e) Any material pending legal proceedings relating 
to the tender or exchange offer, including the name and 
location of the court or agency in which the proceedings 
are pending, the date instituted, the principal parties 
thereto and a brief summary of the proceedings; 


Instruction. In connection with this sub-item, a copy 
of any document relating to a major development (such 
as pleadings, an answer, complaint, temporary re- 
straining order, injunction, opinion, judgment or order) 
in a material pending legal proceeding should be 
promptly furnished to the Commission on a supple- 
mental basis. 


(f) Such additional material information, if any, as 
may be necessary to make the required statements, in 
light of the circumstances under which they are made, 
not materially misleading. 


Item 8. Material to be Filed as Exhibits 


Furnish a copy of: 


(a) Tender offer material which is published, sent or 
given to securityholders by or on behalf of the issuer in 
connection with the tender offer; 


(b) Any loan agreement referred to in Item 2 of this 
schedule; provided, however, that the identity of any 
bank which is a party to a loan agreement need not be 
disclosed if the person filing the Schedule 13E-4 has 
requested, in compliance with the provisions of Rule 
24b-2 under the Act, that the identity of such bank not 
be made available to the public; 


(c) Any document setting forth the terms of any 
contracts, arrangements, understandings or relation- 
ships referred to in Items 5 or 7(a) of this schedule; 





(d) Any written opinion prepared by legal counsel at 
the issuer’s request and communicated to the issuer 
pertaining to the tax consequences of the tender offer; 


(e) In an exchange offer where securities of the issuer 
have been or are to be registered under the Securities 
Act of 1933, the prospectus containing the information 
required to be included therein by Rule 434b 
[§230.434b] of that Act; 


(f) If any oral solicitation of securityholders is to be 
made by or on behalf of the issuer, any written instruc- 
tion, form or other material which is furnished to the 
persons making the actual oral solicitation for their use, 
directly or indirectly, in connection with the tender 
offer. 


Signature 
After due inquiry and to the best of my knowledge and 


belief, | certify that the information set forth in this 
statement is true, complete and correct. 








(Signature) 





(Name and Title) 


The original statement shall be signed by each person 
on whose behalf the statement is filed or his authorized 
representative. If the statement is signed on behalf of a 
person by his authorized representative, evidence of 
the representative’s authority to sign on behalf of such 
person shall be filed with the statement. The name and 
any title of each person who signs the statement shall 
be typed or printed beneath his signature. 


[Secs. 3(b), 10(b), 13(e), 14(e), 23(a), 48 Stat. 882, 894, 
895, 891, 901, sec. 8, 49. Stat. 1379, sec. 5, 78 Stat. 569, 
570, secs. 2, 3, 82 Stat. 454, 455, secs. 1, 2, 3-5, 84 Stat. 
1497, secs. 3, 18, 89 Stat. 97, 155, 15 U.S.C. 78c(b), 
78j(b), 78m(e), 78n(e), 78w(a).] 


The Commission hereby proposed for comment 
proposed Rule 13e-4 and Schedule 13E-4 pursuant to 
Sections 3(b), 10(b), 13(e), 14(e) and 23(a) of the Act. 


As indicated above, interested persons are invited to 
submit written presentation of views, data and 
arguments concerning proposed Rule 13e-4 and 
Schedule 13E-4. As an aid to persons interested in sub- 


mitting comments, particular items as to which the 
Commission has specifically requested the submission 
of comments are set forth below. Each item is described 
below in a cursory manner; for a complete discussion, 
interested persons should refer to the text of this 
release. 


1. Whether tender offers by control persons of an 
issuer should be exempted from some or all of the pro- 
visions of Proposed Rule 13e-4; 


2. Whether the requirement in paragraph (b)(4) of 
Proposed Rule 13e-4 that the tender offer be extended 
to all holders of the class of subject securities creates a 
conflict in those instances in which a tender offer can- 
not be made in certain jurisdictions; 


3. Whether tender offer material should be dissemin- 
ated to beneficial holders of subject securities; 


4. Whether regulation of issuer tender offers should 
be accomplished by incorporating by reference existing 
statutory tender offer provisions and existing (and pro- 
posed) tender offer rules; 


5. Whether there is a need for a recommendation 
statement in connection with issuer tender offers and, if 
so, the content of such a statement; 


6. Whether it is necessary to limit the duration of an 
issuer tender offer; 


7. Whether withdrawal rights (in addition to those 
contemplated by paragraph (b)(5) of Proposed Rule 
13e-4) should be afforded tendering securityholders; 


8. Whether an issuer and its round lot securityholders 
derive financial benefits from a tender offer made to 


odd lot securityholders, and if so, whether such 
benefits are justified in light of the purposes of 
Proposed Rule 13e-4. 


9. Whether it is appropriate to permit an odd lot 
issuer tender offer to be made to fewer than all owners 
of odd lots. 


10. Whether it is appropriate to require that odd lot 
tender offers by issuers be extended to beneficial as 
well as record owners. 


11. Whether Instruction 2 of Item 4 of Proposed Sche- 
dule 13E-4 (‘‘Interest in Securities of the Issuer’’), 
which is intended to facilitate efforts to preserve the 
confidentiality of the tender offer, would adequately 
achieve that purpose. 


12. Whether the term of a tender offer which would 
be a ‘‘Rule 13e-3 transaction’’ should afford odd lot 
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holders of subject securities different treatment than 
holders of one hundred shares or more of subject 
securities, in view of the requirement in Proposed Rule 
13e-3(b), for transactions by issuers with a class of 
equity securities registered pursuant to Section 12 of 
the Act, that the transaction be fair. 


13. Whether permitting acceptance of tendered 
securities on a formula basis from odd lot security- 
holders could satisfy the element of fairness of Pro- 
posed Rule 13e-3. 


14. Whether, with respect to post-tender offer 
purchases, the approach of paragraph (b)(8) of 
Proposed Rule 13e-4, or one which requires that any 
post-tender offer purchases for 40 business days by the 
issuer be effected at the highest price paid during the 
offer, is appropriate for going private tender offers. 


15. Whether an issuer tender offer which is a ‘‘Rule 
13e-3 transaction’’ should be subject to both Proposed 
Rules 13e-3 and 13e-4 or subject only to the terms of 
Proposed Rule 13e-3, if adopted. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14235/December 8, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, INCOR- 
PORATED 


File No. SR-CBOE-77-18 


The Chicago Board Options Exchange, Incorporated 
submitted on December 1, 1977 a proposed rule 
change under Rule 19b-4 to submit to the vote of the 
membership the terms and conditions of future 
membership offerings; and to withdraw an offering of 
Exchange memberships which commenced in April, 
1977. 


Publication of the submission is expected to be made 
in the Federal Register during the week of December 
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12, 1977. tn order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made 
to File No. SR-CBOE-77-18. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14236/December 8, 1977 


A notice has been issued giving interested persons 
until December 21 to request a hearing on 
applications of the New York Stock Exchange, Inc. to 
strike from listing and registration thereon the First 
Mortgage 4% Bonds, Series A, Due 1995, and General 
Mortgage 412% Income Bonds, Series B, Due 2020. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14237/December 8, 1977 


in the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 





Suite 507 
1150 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


(SR-MSRB-77-15) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MUNICIPAL SECURITIES RULEMAKING 
BOARD AND ORDER APPROVING PROPOSED RULE 
CHANGE 


On October 18, 1977, the Municipal Securities Rule- 
making Board (the ‘“MSRB”’) filed with the 
Commission, pursuant to Section 19(b) of the Securi- 
ties Exchange Act of 1934 (the “Act”), as amended by 
the Securities Acts Amendments of 1975, and Rule 
19b-4 thereunder, copies of a proposed rule change. 
The proposed rule change would have excluded 
issuers from the definition of “customer” for purposes 
of MSRB rule G-15. Notice of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 14070 
(October 19, 1977)) and by publication in the Federal 
Register (42 F.R. 56655 (October 27, 1977)). 


As originally filed, the proposed rule change would 
have excluded issuers from the definition of 
“customer” as used in rule G-15 for all purposes of 
that rule, and, accordingly, would not have required 
that the issuer of the securities which are the subject 
of the transaction in question be furnished a customer 
confirmation. On December 8, 1977, the MSRB 
led an amendment to the proposed rule change 
which limits the proposed exclusion for issuers from 
the deti.:ition of “customer” as used in rule G-15 to 
instances t.‘olving the sale by the issuer of a new 
issue of its securities. On the basis of the proposed 
rule change, as amended, an issuer as customer in 
secondary market transactions would be furnished a 
customer confirmation meeting the requirements of 
MSRB rule G-15; however, an issuer as customer in 
transactions involving the sale by the issuer of a new 





"Securities Exchange Act Rule 15c1-4 (‘‘Rule 
15c1-4”), 17 CFR 240.15c1-4, requires a broker, dealer, 


Or municipal securities dealer to supply a 
confirmation to any customer (including an issuer) in 
a municipal securities transaction. The Commission 
has announced that it intends to rescind Rule 15c1-4 
on the date Securities Exchange Act Rule 10b-10, 17 
CFR 240.10b-10, becomes effective; the effective date 
is currently April 1, 1978 (See Securities Exchange Act 
Release Nos. 13508, 14184 (May 5, 1977; Nov. 17, 
1977)). Until Rule 15c1-4 is rescinded, however, it 
applies to all municipal securities transactions. 


issue of its securities would not be furnished a 
customer confirmation meeting the requirements of 
MSRB rule G-15 because such confirmation would 
merely duplicate the extensive documentation relating 
to the transaction which is exchanged by the parties. 


The text of MSRB rule G-15(g), as proposed to be 
amended, is as follows: 


Rule G-15 Customer Confirmations - 


(g) For purposes of this rule, the term 
“customer” shall mean any person other 
than a broker, dealer or municipal 
securities dealer acting in its capacity as 
such or [the issuer of the securities which 
are the subject of the transaction in 
question] an issuer in transactions involv- 
ing the sale by the issuer of a new issue of 
its securities. 








Publication of this release which provides notice of 
the amendment to the proposed rule change is ex- 
pected to be made in the Federal Register during the 
week of December 19, 1977. Interested persons are 
invited to submit written data, views, and arguments 
concerning the proposed rule change. Persons 
desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-MSRB-77-16. 


The Commission finds that the proposed rule change, 
as amended, is consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to the MSRB and, in particular, the 
requirements of Section 15B and the rules and regu- 
lations thereunder. In addition, the Commission finds 
good cause for approving the proposed rule change, 
as amended, prior to the thirtieth day after the date of 
publication of notice of filing of the amendment in 
order to allow the proposed rule change to become 
effective on the date MSRB rule G-15, previously 
approved, becomes effective. Accelerated approval of 
the proposed rule change, as amended, wiil avoid the 
confusion which would result if on December 8, 1977, 
brokers, dealers, and municipal securities dealers 
were required to supply customer confirmations 
meeting the requirements of MSRB rule G-15 to 
issuers in transactions involving the sale by the issuer 





?Underlining indicates new language, brackets 
indicate deletions of the amended language previously 
filed with the Commission. 
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of a new issue of its securities, but were not required 
to supply such confirmations once the amendment to 
the proposed rule change filed on December 8, 1977 
was approved. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed rule change, as amended, be, and it hereby is, 
approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14238/December 8, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5886/December 8, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14239/December 8, 1977 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 


86 Trinity Place 
New York, New York 10006 


(SR-Amex-77-15) 


ORDER APPROVING PROPOSED RULE CHANGE 


On June 27, 1977, the American Stock Exchange, Inc. 
(“Amex”) filed with the Commission, pursuant to 
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Section 19(b) of the Securities Exchange Act of 1934 
(the “Act”), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The rule change 
provides for automatic elevation of option cabinet 
orders to the auction market; and permits members to 
execute transactions in Amex options as principals in 
the over-the-counter market for a premium not in 
excess of $1.00 per contract. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13776, (July 18, 
1977)) and by publication in the Federal Register (42 
Fed. Reg. 38033 (July 24, 1977)). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered national securities exchanges, and in parti- 
cular, the requirements of Section 6 and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on June 27, 1977, be, and it 
hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20288/December 2, 1977 


in the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
280 Park Avenue 
New York, New York 10017 





(70-6096) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
COMMON STOCK BY HOLDING COMPANY; COM- 
PETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Middle South Utili- 
ties, Inc. (“Middle South”), a registered holding 
company, has filed a declaration and an amendment 
thereto with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) 
designating Section 6(a) and 7 of the Act and Rule 50 
promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Middle South proposes to issue and sell subject to 
the competitive bidding requirements of Rule 50, up 
to 8,500,000 additional authorized but unissued 
shares of its Common Stock, $5 par value (‘‘Additional 
Common Stock”) through a sale to underwriters or 
investment bankers who will agree to make a prompt 
public offering thereof. 


Middle South is planning to raise approximately 
$153,000,000 in net proceeds from said sale of Addi- 
tional Common Stock. The net proceeds to be derived 


from the sale of the common stock will be applied 
toward repayment of then outstanding bank loans , 
made to Middle South pursuant to the Credit 
Agreement between Middle South and various 
commercial banks, dated as of June 30, 1977 and filed 
pursuant to Rule 24 in File No. 70-6010. The amount 


of such bank loans presently estimated to be 
outstanding at the time of the sale is $168,000,000. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transaction are to be 
filed by amendment. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Middle South states that the sale of the Additional 
Common Stock may require the assistance of 
underwriters if market conditions at the time of the 
offering of the securities are unfavorable. Accord- 
ingly, Middle South may amend this declaration to 
seek an exemption from Rule 50 so that it may offer 
the Additional Common Stock through a negotiated 
public offering. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1977, 
request in writing that a hearing be held on such 


matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered), and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20289/December 2, 1977 


In the Matter of 


ALABAMA POWER COMPANY 
P. O. Box 2641 
Birmingham, Alabama 35291 


GULF POWER COMPANY 
P. O. Box 1151 
Pensacola, Florida 32520 


GEORGIA POWER COMPANY 
P. O. Box 4545 
Atlanta, Georgia 30302 
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MISSISSIPP! POWER COMPANY 
P. O. Box 4079 
Gulfport, Mississippi 39501 


c 


(70-6095) 


NOTICE OF PROPOSAL TO ISSUE FIRST MORTGAGE 
BONDS FOR SINKING FUND PURPOSES 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (“Alabama”), Gulf Power Company (“Gulf”), 
Georgia Power Company (“Georgia”), and Mississippi 
Power Company (‘‘Mississippi’’), all of which are 
public-utility subsidiaries of The Southern Company, 
a registered holding company, have filed a declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(a) and 7 of the Act and Rule 50(a)(5) 
promulgated thereunder as_ applicable to the 
following proposed transactions. All interested 
persons are referred to the declaration, which is sum- 
marized below, for a complete statement of the 
proposed transactions. 


Alabama, Georgia, Gulf and Mississippi propose to 
issue their respective First Mortgage Bonds (“Sinking 
Fund Bonds”) and to surrender such Sinking Fund 
Bonds to the trustees under their respective 


indentures for the purpose of satisfying the sinking . 


fund (improvement fund, in the case of Alabama) 
requirements thereunder to be satisfied on or prior to 
June 1, 1978. The amounts and series of Sinking 
Fund Bonds are proposed to be issued as follows: 


Name of 


Company Amount 


Series 


Alabama 
Georgia 
Gulf 
Mississippi 


$16,270,000 
20,378,000 
2,516,000 
2,513,000 


3-1/2% Series due 1985 
2-7/8% Series due 1980 
3-1/4% Series due 1984 
2-3/4% Series due 1980 


The Sinking Fund Bonds are to be issued on the basis 
of unfunded net property additions, thus making 
available for construction purposes cash which would 
otherwise be needed to satisfy the sinking fund 
requirements or to purchase bonds to be used for 
such purpose. It is stated that the delivery of the 
Sinking Fund Bonds is exempt from the competitive 
bidding requirements of Rule 50 by reason of clause 
(a)(5) thereof inasmuch as such Bonds will not 
constitute obligations of the companies for the 
payment of money. 
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The fees, commissions, and expenses incurred or to 
be incurred in connection with the proposed 
transactions will aggregate $8,000, of which total fees 
for legal counsel will be $1,600. The Alabama Public 
Service Commission has authorized the issuance of 
the bonds by Alabama. The Georgia Public Service 
Commission and the Florida Public Service 
Commission have jurisdiction over the issuance of the 
Sinking Fund Bonds by Georgia and Gulf, 
respectively. It is stated that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not latter than December 27, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said declaration which he desires to controvert or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20290/December 2, 1977 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 





Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


(70-6098) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
SHORT-TERM NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Jersey Central Power 
&Light Company (‘“JCP&L’’), an electric utility 
subsidiary company of General Public Utilities 
Corporation (“GPU”), a registered holding company, 
has filed an application with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Section 6(b) of the Act as 
applicable to the proposed transaction. All interested 
persons are referred to the application, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By orders dated January 12, 1976 and December 31, 
1976 (HCAR Nos. 19340 and 19831), the Commission 
authorized JCP&L, for the period ending December 31, 
1977, to issue and sell its short-term notes to various 
commercial banks, provided that the aggregate 
principal amount of such notes outstanding at any 
one time would not exceed $110,000,000. 


JCP&L now requests that, for the period commencing 
on the date of an order granting this application and 
ending December 31, 1978, it be permitted from time 
to time to issue or renew notes, of a maturity of nine 
months or less evidencing short-term bank 
borrowings up to the lesser of (A) $127,000,000 
principal amount outstanding at any one time or (B) 
the amount permitted by JCP&L’s charter. 


The short-term notes will bear interest at the lending 
bank’s prime interest rate for commercial borrowing at 
the date of issue of the notes, will mature not more 
than nine months from the date of issue, will be 
prepayable at any time without premium and will not 
be issued as a part of a public offering. 


Although no commitments or agreements for the 
proposed borrowings have been made, JCP&L expects 
that, to the extent its cash needs require, borrowings 
will be effected from time to time from among 32 
designated banks. It is proposed that the maximum 
short-term credit made available by the banks will 
total $178,800,000, which exceeds by $51,800,000 the 
maximum amount for which authority is being 
requested. It is stated that the purpose of this excess 
amount of available credit is to provide flexibility with 
one or more particular banks (but without exceeding 
such authorized total amount for all banks) since 
some banks have indicated from time to time that it is 
not always convenient for them to renew outstanding 
notes at the time JCP&L requests them to do so. 


It is anticipated that the banks, from which 
borrowings will be made, will require compensating 
balances at levels generally approximately 10% of the 
line of credit or 20% of the amounts actually 
borrowed, whichever is higher. Assuming compensat- 
ing balances will equal 20% of the aggregate amounts 
borrowed and a prime rate of 7-3/4%, the effective 
cost of borrowings would be 9.68%. 


JCP&L proposes to use the proceeds of the short-term 
loans for its short-term working capital requirements, 
including repayment of other short-term borrowings, 
and for construction expenditures. JCP&L states that 
it now has short-term notes outstanding in an 
aggregate principal amount of $35,100,000. The cost 
of JCP&L’s 1978 construction program is approxi- 
mately $305,349,000. 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application which he desires to controvert or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application, as filed or as it may be amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20291/December 2, 1977 


In the Matter of 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike, Muhlenberg Township 
Berks County, Pennsylvania 19605 


(70-5982) 


NOTICE OF FILING OF POST-EFFECTIVE AMEND- 
MENT REGARDING ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS 


NOTICE |S HEREBY GIVEN that Metropolitan Edison 
Company (‘“Met-Ed”), an electric utility subsidiary 
company of General Public Utilities Corporation, a 
registered holding company, has filed with this 
Commission a post-effective amendment to its 
application previously filed in this proceeding 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Section 6(b) of the Act as 
applicable to the proposed transaction. All interested 
persons are referred to the application, as now 
amended, which is summarized below, for a complete 
statement of the proposed transaction. 


By order dated April 5, 1977 (HCAR No. 19974), the 
Commission authorized Met-Ed, for the period ending 
December 31, 1977, to issue or renew notes of a 
maturity of nine months or less, evidencing 
short-term bank borrowings provided that the aggre- 
gate principal amount of such notes to be outstanding 
at any one time shall not exceed $89,000,000, subject 
to certain reductions. 


Met-Ed now requests authorization for an extension of 
time through December 31, 1978, to issue or renew 
the aforesaid notes. It is also requested that the 
aggregate principal amount of such notes to be 
outstanding at any one time be revised so that such 
aggregate amount shall not exceed the lesser of (A) 
$66,000,000, or (B) the amount permitted by Met-Ed’s 
Articles of Incorporation provided, that said aggregate 
principal amount shall be reduced upon the 
consummation of the transfers of ownership interests 
in certain nuclear generating stations as described in 
the separate application docketed in File No. 70-5951. 
In no event shall any such reduction result in a lesser 
amount which Met-Ed would otherwise be permitted 
to have outstanding without order of the Commission. 


It is stated that the banks generally require 
compensating balances ranging from a minimum of 
10% of the line of credit to a maximum of 10% of the 
line plus 10% of the loan outstanding. Assuming a 
7-3/4% prime rate and a 20% compensating balance, 
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the effective interest rate to be paid by Penelec would 
be 9.68%. 


Met-Ed proposes to use the proceeds of the 
short-term loans to provide funds for its short-term 
working capital requirements, including repayment of 
other short-term borrowings, and to provide a 
temporary source of funds for construction expen- 
ditures. Met-Ed states that it now has short-term 
notes outstanding in an aggregate principal amount 
of $42,800,000. The cost of Met-Ed’s 1978 con- 
struction program is approximately $64,577,000. 


Any fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN than any interested 
person may, not later than December 28, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the application 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application, as 
amended by said post-effective amendment or as it 
may be further amended, may be granted as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20292/December 2, 1977 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-5987) 


NOTICE OF FILING OF POST-EFFECTIVE AMEND- 
MENT REGARDING ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Pennsylvania 
Electric Company (‘‘Penelec’’), an electric utility 
subsidiary company of General Public Utilities 
Corporation (‘‘GPU’’), a registered holding company, 
has filed with this Commission a post-effective amend- 
ment to its application previously filed in this 
proceeding pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Section 
6(b) of the Act as applicable to the proposed 
transaction. All interested persons are referred to the 
application, as now amended, which is summarized 
below, for a complete statement of the proposed 
transaction. 


By order dated April 13, 1977 (HCAR No. 19983), the 
Commission authorized Penelec, for the period ending 
December 31, 1977, to issue or renew notes of 
maturity of nine months or less, evidencing short-term 
bank borrowings provided that the aggregate principal 
amount of such notes to be outstanding at any one 
time shall not exceed $92,000,000, subject to certain 
reductions. 


Penelec now requests authorization for an extension of 
time through December 31, 1978 to issue or renew the 
aforesaid notes. It is also requested that the aggregate 
principal amount of such notes to be outstanding at 
any one time be revised so that such aggregate 
amount shall not exceed the lesser of (A) $87,000,000, 
or (B) the amount permitted by Penelec’s Articles of 
Incorporation provided, that said aggregate principal 
amount shall be reduced to $63,000,000 upon the 
consummation of the transfers of ownership interests 
in certain nuclear generating stations as described in a 
separate application docketed in File No. 70-5951. 


It is stated that the banks generally require 
compensating balances ranging from a minimum of 
10% of the line of credit to a maximum of 10% of the 
line plus 10% of the loan outstanding. Assuming a 
7-3/4% prime rate and a 20% compensating balance, 
the effective interest rate to be paid by Penelec would 
be 9.68%. 


Penelec proposes to use the proceeds of the short-term 
loans to provide funds for its short-term working 
capital requirements, including repayment of other 
short-term borrowings, and to provide a temporary 
source of funds for construction expenditures. Penelec 
states that it now has short-term notes outstanding in 
an aggregate principal amount of $46,305,000. The 
cost of Penelec’s 1978 construction program is 
approximately $99,503,000. 


Any fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the application 
which he desires to controvert; or may request that he 
be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20529. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the application, as amended by 
said post-effective amendment or as it may be further 
amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20293/December 2, 1977 


In the Matter of 
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MIDDLE SOUTH UTILITIES,INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville. Arkansas 72315 


(70-5936) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING ISSUANCE AND SALE OF SHORT- 
TERM NOTES BY SUBSIDIARY COMPANY AND 
ACQUISITION THEREOF BY HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (‘‘Ark-Mo’’), a subsidiary company of 
Middle South Utilities, Inc. (‘‘Middle South’’), a 
registered holding company, and Middle South have 
filed with this Commission a post-effective amendment 
to the application-declaration in this proceeding 
pursuant to Sections 6(a), 7, 9(a), and 10 of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) regarding 
the following proposed transactions. All interested 
persons are referred to the amended application- 
declaration, which is summarized below, for a complete 
statement of the proposed transactions. 


By order in this proceeding dated December 28, 1976 
(HCAR No. 19826), Ark-Mo was authorized to issue and 
sell to Middie South from time to time through 
December 31, 1977, and Middle South was authorized 
to acquire, up to $2,100,000 of Ark-Mo’s unsecured 
short-term promissory notes of a maturity of not more 
than twelve months. Presently, $2,100,000 of such 
notes are outstanding, with a maturity of December 31, 
1977. 


Ark-Mo now proposes to extend such $2,100,000 of 
short-term borrowings for one year. The proposed 
notes will be in the form of unsecured promissory notes 
payable not more than twelve months from the date of 
issuance (and in any event maturing not later than 
December 31, 1978) and will bear interest at a rate per 
annum equivalent to % of 1% above the commercial 
loan rate in effect at the Manufacturers Hanover Trust 
Company from time to time. The notes will, at the 
option of Ark-Mo, be prepayable in whole or in part at 
any time without premium or penalty. The net proceeds 
to be received by Ark-Mo from the issuance and sale of 
the notes proposed will be applied to the payment at 
maturity of Ark-Mo’s presently outstanding borrowings 
from Middle South. It is stated that Ark-Mo presently 
intends to repay the notes from the proceeds of 
permanent financing or from funds otherwise available 
to Ark-Mo from its operations. 
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It is stated that no State commission and no Federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions and that no 
special or separate expenses are expected to be 
incurred. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1977, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said 
post-effective amendment to the application-declara- 
tion which he desires to controvert: or he may request 
that he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At 
any time after said date, the application-declaration, as 
now amended or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Ruies and Regulations 
promulgated under the Act. or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission. by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20294/December 2, 1977 


In the Matter of 
THE COLUMBIA GAS SYSTEM, INC. 
COLUMBIA LNG CORPORATION 


COLUMBIA GAS DEVELOPMENT CORPGRATION 


COLUMBIA GAS SYSTEM SERVICE CORPORATION 
20 Montchanin Road 
Wilmington, Delaware 19807 





COLUMBIA GAS TRANSMISSION CORPORATION 
1700 MacCorkle Avenue, S.E. 
Charleston, West Virginia 25314 


COLUMBIA GAS OF OHIO, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 


99 North Front Street 
Columbus, Ohio 43215 


COLUMBIA GULF TRANSMISSION COMPANY 
3805 West Alabama Avenue 
Houston, Texas 77027 


COLUMBIA HYDROCARBON CORPORATION 
THE INLAND GAS COMPANY, INC. 

340 — 17th Street 

Ashland, Kentucky 41101 


(70-6100) 


NOTICE OF PROPOSED OPEN ACCOUNT AD- 
VANCES TO SUBSIDIARY COMPANIES BY PARENT 
COMPANY IN CONNECTION WITH INTRASYSTEM 
PREPAYMENT OF PROMISSORY NOTES AND 
RELATED TRANSACTIONS 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (‘‘Columbia’’), a registered holding 
company, and its wholly-owned subsidiary companies 
listed above, have filed an application-declaration with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 
6(a), 6(b), 9, 10, and 12(b) of the Act and Rules 42(b)(2) 
and 45 promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


It is stated that during the winter heating season 
Columbia’s distribution subsidiary companies generate 
substantial amounts of cash in excess of current 
requirements. During the same period, however, the 
transmission subsidiary companies generate lesser 
amounts of cash and have generally larger construction 
expenditures, requiring Columbia to advance funds to 
such subsidiary companies. In recent years, the 


Commission has authorized open account advances by 
Columbia to subsidiary companies and certain related 
transactions which are designed to alleviate this 
situation. The present filing requests authorization to 
continue such transactions during the calendar year 
1978. 


It is proposed that the subsidiary companies listed 
below will prepay from time to time prior to the end of 
1978, with excess cash in aggregate amounts not to 
exceed the amounts set forth below, a portion of their 
outstanding installment promissory notes (‘‘Notes’’) 
held by Columbia. The following amounts represent the 
estimated aggregate maximum excess funds that such 
companies are expect to accumulate at any one time 
during the year 1978. 


Columbia Gas System Service Corporation $ 6,000,000 
Columbia Gas Transmission Corporation 350,000,000 
Columbia Gas of Pennsylvania, Inc. 40,000,000 
Columbia Gas of New York, Inc. 7,500,000 
Columbia Gas of Maryland, Inc. 4,000,000 
Columbia Gas of Kentucky, Inc. 12,000,000 
Columbia Gas of Virginia, Inc. 3,000,000 
Columbia Gas of West Virginia, Inc. 20,000,000 
Columbia Gas of Ohio, Inc. 90,000,000 
Columbia Gulf Transmission Company 50,000,000 
Columbia Hydrocarbon Corporation 3,548,000 
The Inland Gas Compay, Inc. 3,500,000 
Columbia LNG Corporation 86,000,000 
Columbia Gas Development Corporation 35,000,000 


Total 


710,548,000 


The Notes (‘‘Indebtedness’’) prepaid by the individual 
companies will be those bearing the highest interest 
rate or rates outstanding at the time of each 
prepayment. Interest on such Indebtedness will cease 
upon prepayment and recommence upon reissuance. 
As any of such companies require funds for 
construction and other corporate purposes after 
prepayment, it is proposed that advances be made to 
them on open account by Columbia, provided that at no 
time will the amount of such advances to any subsidiary 
exceed the amount of Indebtedness theretofore prepaid 
by it, less any current maturities applicable to prepaid 
Notes which would matured subsequent to the date of 
prepayment. 


The open account advances to any subsidiary company 
will bear interest commencing on the date of the 
advances, at the same rate or rates as borne by the 
equivalent principal amounts of Indebtedness 
previously prepaid by it during 1978, but in reverse 
order to that of the prepayments, i.e., beginning from 
the lowest rate payable on the Indebtedness previously 
prepaid to the highest rate. Interest on the open account 
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advances will become due on June 30, 1978, and 
December 31, 1978, and/or on the date such advances 
are repaid by the issuance of Notes. It is further 
proposed that advances on open account to individual 
subsidiary companies will be increased or decreased 
from time to time in accordance with variations in the 
cash flow of the individual subsidiary companies. The 
proposed advances will not be in excess of the 
Indebtedness prepaid theretofore. At such time as the 
advances to any subsidiary company equal the 
aggregate amount of the Indebtedness prepaid by it, or 
in any event not later than December 31, 1978, such 
prepaid Indebtedness will be reinstated in repayment 
of the outstanding open account advances. 


Financing of construction or gas storage programs of 
any operating subsidiary company pursuant to 
Commission authorization will not be consummated 
until such time as advances have been made in amount 
equal to the amount of Indebtedness prepaid. Any 
subsidiary company which during 1978 has borrowed 
on open account from Columbia an amount smaller than 
the amount of Indebtedness theretofore prepaid by it 
will, on December 31, 1978, reinstate its Indebtedness 
to Columbia in an amount sufficient to discharge its 
open account borrowings, and the balance of its prepaid 
Indebtedness will be considered to have been 
permanently prepaid. Such premanent prepayment 
would be applied against Indebtedness bearing the 
highest interest rates and would be consummated only 
with respect to Indebtedness bearing interest at a rate 
equal to or in excess of the rate applicable to 
borrowings by subsidiary companies from Columbia as 
of December 31, 1978. In the event that a permanent 
prepayment by any subsidiary company would be 
indicated with respect to Notes bearing an interest rate 
less than the rate applicable to debt purchased by 
Columbia from subsidiary companies at December 31, 
1978, such Notes will be reissued by the subsidiary 
company at or before the end of 1978. 


It is stated that the proposed transactions are designed 
to achieve the following: (1) flexibility to repay at the 
earliest possible date inventory loans with commercial 
banks and other short-term borrowings, (2) deferment 
of outside financing until aggregate system funds 
approach a minimum balance, (3) facilitate the internal 
financing of emergency requirements, and (4) allow 
Subsidiaries, during any period in which they have 
excess cash, to temporarily prepay Notes owed 
Columbia, thereby decreasing their own net corporate 
interest expense. 


Expenses to be incurred by Columbia and its subsidiary 
companies in connection with the proposed transactions 
are estimated at $6,000, including $3,000 for services, 
at cost, provided by Columbia Gas System Service 
Corporation. 
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It is stated that the Public Service Commission of West 
Virginia has authorized the prepayment and reissuance 
of prepaid Notes by Columbia Gas of West Virginia, 
Inc., that the Publivc Service Commission of New York 
has authorized the reissuance of prepaid Notes by 
Columbia Gas of New York, Inc., that the Public Service 
Commission of Kentucky has authorized the reissuance 
or prepaid Notes by Columbia Gas of Kentucky, Inc., 
and that the State Corporation Commission of Virginia 
has authorized the reissuance of prepaid Notes by 
Columbia Gas of Virginia, Inc. It is represented that no 
other State or Federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified should the 
Commission order a hearing in respect thereof. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants at 
the above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application-declaration, as filed or as it may 
be amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20295/December 2, 1977 


In the Matter of 





GENERAL PUBLIC UTILITIES CORPORATION 
260 Cherry Hill Road 
Parsippany, New Jersey 07054 


(70-6099) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
SHORT-TERM NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that General Public 
Utilities Corporation (‘‘GPU’’), a registered holding 
company, has filed an application with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (‘‘Act’’), designating Section 6(b) of the Act as 
applicable to the proposed transaction. All interested 
persons are referred to the application, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By orders dated January 12, 1975 and December 30, 
1976 (HCAR Nos. 19338 and 19830), the Commission 
authorized GPU until December 31, 1977, to issue and 
sell its short-term notes to various commercial banks 
pursuant only to formal lines of credit, provided that 
the aggregate principal amount outstanding at any one 
time would not exceed $175,000,000. 


GPU now requests that, for the period commencing on 
the date of an order granting this application and 
ending December 31, 1978, it be permitted from time to 
time to issue or renew its unsecured promissory notes 
to various commercial banks pursuant only to informal 
lines of credit, provided that the aggregate principal 
amount of such unsecured promissory notes 
outstanding at any one time shall not exceed 
$71,000,000. Each such note will bear interest at a rate 
not exceeding the ‘‘prime rate’’ which may be the 
floating rate of each lending bank for commercial 
borrowing at the date of issue of such note, will mature 
not more than nine months from the date of issue, will 
be prepayable at any time without premium and will not 
be issued as part of a public offering. GPU proposed to 
use the proceeds of the short-term borrowings for 
investment in its operating subsidiaries or for 
reimbursement of its treasury for expenditures made 
therefrom for that purpose. 


Although no commitments or agreements for the 
proposed borrowings have been made, GPU expects 
that, to the extent that its cash needs require, 
borrowings will be effected from among 8 designated 
banks. It is proposed that the maximum short-term 
credit made available by the banks will total 
$115,000,000, which exceeds by $44,000,000 the 
maximum amount for which authority is being 
requested. It is stated that the purpose of this excess 
amount of available credit is to provide flexibility with 
one or more particular banks (but without exceeding 
such authorized total for all banks) since some banks 


have indicated from time to time that is is not always 
convenient for them to renew outstanding notes at the 
time GPU requests them to do so. 


It is anticipated that the banks from which borrowings 
will be made will require compensating balances at 
levels generally approximately 10% of the line of credit 
or 20% of the amounts actually borrowed, whichever is 
higher. Assuming compensating balances will equal 
20% of the aggregate amounts borrowed and a prime of 
7-3/4%, the effective cost of borrowing will be 9.68%. 


The fees and expenses to be incurred in connection with 
the proposed transaction will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1977, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application 
which he desires to controvert; or he may request that 
he be notified if the Commission shou/d order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application, as filed or as it may be amended, 
may be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20296/December 6, 1977 


In the Matter of 
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ALLEGHENY POWER SYSTEM, INC. 
New York, New York 


(70-6074) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK 


Allegheny Power System, Inc. (‘‘Allehgeny’’), a 
registered holding company, has filed an application- 
declaration and amendments thereto with this 
Commission pursuant to Sections 6, 7 and 12 of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rule 50 promulgated thereunder. 


Allegheny proposes to issue and sell at competitive 
bidding up to 3,500,000 shares of its authorized but 
unissued common stock, par value $2.50 per share, for 
estimated cash proceeds of $74,000,000. 


The proceeds of the sale of common stock, together 
with other funds which may become available to 
Allegheny, will be used to repay outstanding 
short-term debt; it is estimated that approximately $65 
million of short-term debt will be outstanding at the 
time the common stock is issued. Such short-term debt 
was incurred pursuant to Commission orders dated 
April 6, 1976 (HCAR No. 19464) and September 21, 
1977 (HCAR No. 20185). Allegheny used the proceeds 
of such short-term debt to acquire common stock of its 
electric utility subsidiaries, which, in turn, used such 
funds to finance their construction programs and to 
repay short-term debt. The balance of the proceeds 
realized from the proposed sale of common stock will be 
used to acquire the common stock of, and to make 
capital contributions to, Allegheny’s subsidiaries for 
use in connection with their construction programs. 


The fees and expenses to be incurred by Allehgeny in 
connection with the proposed transaction are estimated 
at $132,000, including legal fees of $30,000 and 
accounting fees of $12,000. The fee of counsel for the 
purchasers of the common stock is estimated at $20,000 
and will be paid by the successful bidders. The 
Maryland Public Service Commission has authorized 
the proposed transaction. It is stated that no other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20250), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
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appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20297/December 6, 1977 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44702 


(70-6070) 


ORDER AUTHORIZING PROPOSED AGREEMENT 
WITH COUNTY AUTHORITY FOR CONSTRUCTION OF 
POLLUTION CONTROL EQUIPMENT FINANCED BY 
SALE OF REVENUE BONDS 


Ohio Power Company (“Ohio”), an electric utility 
subsidiary company of American Electric Power 
Company, Inc., a registered holding company, has 
filed an application-declaration and an amendment 
thereto with this Commission pursuant to Sections 
9(a), 10 and 12(d) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 44(b)(3) 
promulgated thereunder regarding the following 
proposed transaction. 


Ohio states that in order to comply with prescribed 
environmental quality control standards of the State of 
West Virginia it has been and will be necessary to 
construct a certain high efficiency electrostatic 
precipitator (“the Project”) for particulate emission 
control and related facilities at its Kammer Plant (“the 
Plant’). 


Under the Industrial Development and Commercial 
Development Bond Act of the State of West Virginia 





(the ‘‘Industrial Development Act’’), Marshall County, 
West Virginia, a political subdivision of the State of 
West Virginia, (the “County”), is authorized to enter 
into agreements concerning, and to acquire, pollution 
control facilities, and to sell such facilities to the user 
thereof for consideration which may be paid in 
installments or otherwise. The County has adopted a 
resolution agreeing to cooperate to finance the 
acquisition, construction and installation of the 
Project, and, in particular, upon the request of Ohio, to 
undertake the issuance of its pollution control revenue 
bonds (the “Bonds”) under the Industrial Development 
Act, at one time or from time to time, to aid in 
financing the cost of the Project in the maximum 
amount of up to $80,000,000, the Bonds to be issued in 
such series and amounts and upon such terms and 
conditions as are mutually agreed between the County 
and Ohio. 


Ohio proposes to enter into an agreement of sale 
(“Agreement”) with the County whereby the County 
will construct and equip the Project. To finance the 
Project, the County will issue Bonds in an initial 
principal amount of $50,000,000 (‘Series A Bonds”) 
and additional Bonds in principal amounts which, 
when added to the principal amount of the Series A 
Bonds, are presently estimated not to exceed 
$80,000,000 in the aggregate, sufficient to cover 
construction costs of the Project. The proceeds from 
the sale of the Series A Bonds will be deposited by the 
County with a Trustee (“Trustee”) under an indenture 
to be entered into between the County and such 
Trustee (the “Indenture”) pursuant to which the Series 
A Bonds are to be issued and secured. Such proceeds 
will be applied to payment of the cost of construction 
of the Project. The Agreement also wili provide for the 
sale of the Project to Ohio, the payment by Ohio of the 
purchase price of the Project in semi-annual 
installments over a term of years, and the assignment 
and pledge to the Indenture Trustee of the County’s 
interest in, and of the monies receivable by the County 
under, the Agreement. 


The Agreement will provide that each installment of the 
purchase price for the Project payable by Ohio will be 
in such an amount (together with other monies held by 
the Trustee under the Indenture for that purpose) as 
will enable the County to pay, when due, (i) the 
interest on the Series A Bonds, any additional Bonds 
and any refunding Bonds, (ii) the principal amount of 
the Series A Bonds, any additional Bonds and any 
refunding Bonds payable at the time of their respective 
stated maturities and (iii) amounts, including any 
accrued interest, payable in connection with any 
mandatory redemption of the Series A Bonds, any 
additional Bonds or any refunding Bonds. The 
Agreement also obligates Ohio to pay the fees and 
charges of the Trustee, as well as_ certain 


administrative expenses of the County. The Agreement 
further provides that Ohio may prepay the purchase 
price of the Project (i) by paying, under certain 
conditions, amounts sufficient to redeem all the Bonds 
then outstanding and all other amounts payable under 
the Indenture or (ii) at any time by depositing in the 
Indenture’s Bond Fund or delivering to the Trustee 
amounts sufficient to provide for the release of the 
Indenture. Upon prepayment of the entire purchase 
amount, Ohio may terminate the Agreement. Ohio may 
also prepay the purchase price of the Project in part, 
such payments to be paid to the Trustee for deposit in 
the Bond Fund and credited against the purchase price 
and used for the redemption or purchase of 
outstanding Bonds in the manner and to the extent 
the outstanding Bonds are redeemable or subject to 
purchase as provided in the Indenture. 


Ohio proposes to enter into an agreement of sale 
(‘‘Agreement’’) with the County whereby the County 
will construct and equip the Project. To finance the 
Project, the County will issue Bonds in an initial prin- 
cipal amount of $50,000,000 (‘‘Series A Bonds’’) and 
additional Bonds in principal amounts which, when 
added to the principal amount of the Series A Bonds, 
are presently estimated not to exceed $80,000,000 in 
the aggregate, sufficient to cover construction costs of 
the Project. The proceeds from the sale of the Series A 
Bonds will be deposited by the County with a Trustee 
(‘‘Trustee’’) under an indenture to be entered into 
between the County and such Trustee (the 
‘*Indenture’’) pursuant to which the Series A Bonds are 
to be issued and secured. Such proceeds will be applied 
to payment of the cost of construction of the Project. 
The Agreement also will provide for the sale of the 
Project to Ohio, the payment by Ohio of the purchase 
price of the Project in semi-annual installments over a 
term of years, and the assignment and pledge to the 
Indenture Trustee of the County’s interest in, and of 
the monies receivable by the County under, the 
Agreement. 


The Agreement will provide that each installment of the 
purchase price for the Project payable by Ohio will be in 
such an amount (together with other monies held by the 
Trustee under the Indenture for that purpose) as will 
enable the County to pay, when due, (i) the interest on 
the Series A Bonds, any additional Bonds and any re- 
funding Bonds, (ii) the principal amount of the Series A 
Bonds, any additional Bonds and any refunding Bonds 
payable at the time of their respective stated maturities 
and (iii) amounts, including any accrued interest, 
payable in connection with any mandatory redemption 
of the Series A Bonds, any additional Bonds or any 
refunding Bonds. The Agreement also obligates Ohio to 
pay the fees and charges of the Trustee, as well as 
certain administrative expenses of the County. The 
Agreement further provides that Ohio may prepay the 
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purchase price of the Project (i) by paying, under 
certain conditions, amounts sufficient to redeem all the 
Bonds then outstanding and all other amounts payable 
under the Indenture or (ii) at any time by depositing in 
the Indenture’s Bond Fund or delivering to the Trustee 
amounts sufficient to provide for the release of the In- 
denture. Upon prepayment of the entire purchase 
amount, Ohio may terminate the Agreement. Ohio may 
also prepay the purchase price of the Project in part, 
such payments to be paid to the Trustee for deposit in 
the Bond Fund and credited against the purchase price 
and used for the redemption or purchase of outstanding 
Bonds in the manner and to the extent the outstanding 
Bonds are redeemable or subject to purchase as 
provided in the Indenture. 


Ohio proposes to convey equipment previously 
constructed (the “Existing Facilities”), subject to 
Ohio’s First Mortgage lien, to the County and Ohio will 
receive out of the Bond proceeds, an amount equal to 
Ohio’s original cost of the Existing Facilities. The 
Existing Facilities will be included in the Project which 
Ohio will repurchase from the County pursuant to the 
Agreement. The proceeds realized from the sale of the 
Existing Facilities will be used to retire unsecured 
short-term debt of Ohio, including the financing of part 
of its construction program. As of September 30, 1977, 
there were notes payable to banks and commercial 
debt outstanding in the amount of $75,480,000. The 
estimated cost of Ohio’s construction program for 1977 
is $184,000,000, exclusive of construction costs in 
connection with the Gavin Plant by Ohio’s wholly 
owned subsidiary, Ohio Electric Company. Said costs 
for the Gavin Plant are estimated at $11,000,000 for 
1977. Ohio had expended approximately $37,000,000 
for the Existing Facilities as of September 30, 1977. It 
is estimated that the aggregate construction costs of 
the Project will range between $65,000,000 and 
$75,000,000. 


Ohio states that the County proposes to issue and sell 
to the group of underwriters represented by Morgan 
Stanley & Co. Incorporated, $50,000,000 principal 
amount of the Series A Bonds; that the Series A Bonds 
will bear interest at the rate of 6.95% per annum; that 
the initial public offering price will be 100% of the 
principal amount of the Series A Bonds, and that the 
underwriters will pay to the County 98.025% of the 
principal amount of the Series A Bonds, resulting in an 
effective interest cost of approximately 7.114% per 
annum and in the deposit of $49,012,500 in the 
Construction Fund under the Indenture. It is further 
Stated that the Series A Bonds are to be dated as of 
December 1, 1977, and are to mature December 1, 2007. 
While Ohio will not be a party to the underwriting 
arrangements for the Series A Bonds, the Agreement 
will provide that the terms of the Series A Bonds and 
their sale by the County shall be satisfactory to Ohio. 
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The Series A Bonds will not be redeemable at the 
option of the County within 10 years from their issue 
date except under certain circumstances. The Series A 
Bonds will be subject to mandatory redemption under 
the circumstances of terms specified in the Indenture. 


Ohio has been advised that the annual interest rates on 
obligations, interest on which is tax exempt, 
historically have been and can be expted at the time of 
issue of the Series A Bonds to be 1-1/2% to 2-1/2% 
lower than the rates on obligations of like tenor and 
comparable quality, interest on which is fully subject 
to federal income tax. 


The fees and expenses incident to the proposed 
disposition of the Existing Facilities and the 
acquisition of the Project (as distinguished from and 
excluding fees and expenses incident to the sale of the 
Series A Bonds by the County payable out of the 
proceeds of the sale) are estimated at $52,000, 
including legal fees of $30,000. The Public Utilities 
Commission of Ohio has authorized the proposed 
transaction and no other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20248), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act and subject further to the 
reservation of jurisdiction ordered below. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the terms of the sale 
of the Project as those terms are affected by the issue 
and sale of additional Revenue Bonds under the 
Agreement. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20298/December 6, 1977 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6000) 


SUPPLEMENTAL ORDER AUTHORIZING PAYMENT 
OF ADDITIONAL EXPENSES IN CONNECTION WITH 
ISSUANCE AND SALE OF COMMON STOCK 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, has filed with this 
Commission a post-effective amendment to its 
application-declaration previously filed in this matter 
pursuant to Sections 6, 7 and 12(c) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 42 and 
50 promulgated thereunder regarding the following 
proposed transaction. 


By order dated May 23, 1977 (HCAR No. 20046), this 
Commission, among other things, authorized AEP to 
issue and sell up to 9,000,000 shares of its common 
stock pursuant to an underwritten rights offering. 
Included within said order was authorization for AEP to 
pay fees and expenses of $1,053,020 in connection 
with such issuance and sale. 


By post-effective amendment filed in this proceeding 
AEP states that it retained Morgan Stanley & Co., Inc. 
(“Morgan”), to act as broker in connection with any 
stabilizing activities AEP might engage in in 
connection with the offering. The agreed-upon fee was 
$25,000 plus brokerage commissions to be negotiated 
based on the number of shares, if any, purchased 
pursuant to any stabilizing bids. No stabilizing 
purchases were made. It is further stated that the 
$25,000 fee to Morgan was omitted from the estimated 
fees and expenses approved in the prior order. 
Authority is sought for AEP to pay the $25,000 fee to 
Morgan. 


Other than the $25,000 fee to Morgan, there are no fees 
or expenses to be incurred in connection with the 
proposed transaction. No state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 


consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective 
amendment, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20299/December 6, 1977 


In the Matter of 
NEW ENGLAND POWER COMPANY 


NEW ENGLAND ELECTRIC SYSTEM 
Westborough, Massachusetts 


(70-6073) 


ORDER AUTHORIZING CAPITAL CONTRIBUTION BY 
HOLDING COMPANY TO SUBSIDIARY 


New England Electric System (“NEES”), a registered 
holding company, and its electric utility subsidiary 
company New England Power Company (‘“NEPCO”) 
have filed an application-declaration and an 
amendment thereto with this Commission pursuant to 
Sections 9(a), 10 and 12 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 42(a) and 45 
promulgated thereunder regarding the following 
proposed transaction. 


NEES proposes to make a capital contribution to 
NEPCO before December 31, 1977, of $10,000,000. 
NEPCO will use such contribution to repay $10,000,000 
of short-term indebtedness held by NEES. As of 
August 31, 1977, NEPCO had $39,300,000 of short 
indebtedness outstanding, and it is anticipated that 
such indebtedness will aggregate $52,000,000 at the 
time of the proposed capital contribution, $10,000,000 
of which will be held by NEES. 
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The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $2,500, 
including $500 of incidental services to be performed, 
at cost, by New England Power Service Company, an 
affiliate of NEES. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20252), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declara- 
tion, as amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20300/December 6, 1977 


In the Matter of 


YANKEE ATOMIC ELECTRIC COMPANY 
Westborough, Massachusetts 


(70-6022) 


SUPPLEMENTAL ORDER AUTHORIZING EXTENSION 
OF TIME FOR THE ISSUANCE AND SALE OF TERM 
NOTES 


Yankee Atomic Electric Company (“Yankee Atomic”), 
an electric utility subsidiary company of New England 
Electric System and Northeast Utilities, registered 
holding companies, has filed a post-effective 
amendment to its application-declaration previously 
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filed with this Commission in this matter pursuant to 
Sections 6(b), 9(a) and 12(c) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 24(c), 
42(b)(2) and 50(a)(5) promulgated thereunder regarding 
the following proposed transaction. 


By order dated June 29, 1977 (HCAR No. 20095), this 
Commission granted Yankee Atomic an exemption 
from competitive bidding in connection with the 
issuance and sale to institutional investors not later 
than December 31, 1977, of up to $10,000,000 principal 
amount of term notes ranging in maturity from two to 
ten years. Jurisdiction was reserved in said order with 
respect to the terms and conditions of the term notes 
and the fees and expenses to be incurred in connection 
with the sale of the term notes. 


By post-effective amendment filed in this proceeding 
Yankee Atomic states that although the issuance and 
sale of the term notes had been planned for 1977, 
delays in Federal Energy Regulatory Commission 
(“FERC”) proceedings in which Yankee Atomic 
requested a higher rate of return in order to be able to 
undertake such financing have caused the sale to be 
postponed. It is further stated that while FERC has 
approved an increase in the rate of return, a further 
order from FERC is necessary to make the new rate 
finally effective and it does not appear that such order 
will be issued in time to permit completion of the sale 
by December 31, 1977. It is anticipated that the 
required FERC action will be forthcoming before March 
31, 1978. Yankee Atomic therefore requests an 
extension of the exemption from competitive bidding 
in connection with the proposed issuance and sale of 
the term notes from December 31, 1977, to July 1, 
1978. 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable standards 
of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 





promulgated under the Act, and subject also to the 
reservations of jurisdiction previously ordered. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20301/December 6, 1977 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 


(70-6063) 


SUPPLEMENTAL ORDER AUTHORIZING PAYMENT 
OF ADDITIONAL EXPENSES IN CONNECTION WITH 
REVISED LEASE OF NUCLEAR FUEL AND RELATED 
FACILITIES 


Ohio Edison Company (“Ohio Edison”) a registered 
holding company, and its electric utility subsidiary 
company Pennsylvania Power Company (‘‘Penn Power’’) 
have filed a post-effective amendment to their 
application previously filed in this matter with this 
Commission pursuant to Sections 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the following proposed transaction. 


By order dated November 11, 1977 (HCAR No. 20255), 
this Commission authorized Ohio Edison and Penn 
Power to enter into a revised lease concerning nuclear 
fuel and related facilities. Included within said order 
was authorization to pay fees and expenses of $4,100 
of Ohio Edison and $1,100 of Penn Power in 
connection with such revised lease. 


By post-effective amendment filed in this proceeding 
applicants state that they inadvertently omitted to list 
the closing costs payable in connection with the 
transaction. Ohio Edison’s share of such costs is 
$8,750 and Penn Power’s share is $4,375. Authority is 
sought for Ohio Edison and Penn Power to pay these 
closing costs. 


Other than the $8,750 expenses of Ohio Edison and the 
$4,375 expenses of Penn Power, there are no additional 


fees or expenses to be incurred in connection with the 
proposed transaction. No state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application, as amended by said 
post-effective amendment, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended by said post-effective amendment, be, and 
it hereby is, granted forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20302/December 7, 1977 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6078) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE BIDDING 


Arkansas Power & Light Company (“Arkansas”), an 
electric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application and amendments thereto with this 
Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (“Act”) and Rule 
50 promulgated thereunder regarding the following 
proposed transaction. 


Arkansas proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 
promulgated under the Act, $75,000,000 principal 
amount of its First Mortgage Bonds, % Series due 
December 1, 2007. The interest rate on the bonds 
(which will be a multiple of 1/8 of 1%) and the price, 
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exclusive of accrued interest, to be paid to Arkansas 
(which will be not less that 100% nor more than 
102-3/4% of the principal amount thereof) will be 
determined by the competitive bidding. The bonds will 
be issued under Arkansas’ Mortgage and Deed of Trust 
dated as of October 1, 1944, to Morgan Guaranty Trust 
Company of New York, Trustee, as heretofore 
supplemented and as to be further supplemented by a 
Twenty-ninth Supplemental Indenture to be dated as of 
December 1, 1977, which includes a prohibition until 
December 1, 1982, against refunding the bonds with 
the proceeds of funds borrowed at a lower effective 
interest cost. 


Prior to the effective date of Arkansas’ Twenty-eighth 
Supplemental Indenture dated as of July 1, 1975, 
Arkansas’ Mortgage and Deed of Trust as amended 
provided that in the computation of the “two-times 
interest” coverage test for the issuance of additional 
bonds, the amount of the company’s nonoperating 
income (as defined) that may be taken into account 
would not exceed 15’% of the sum of net operating 
income plus nonoperating income. This provision 
differs from the analogous provision of the 
Commission’s Statement of Policy with respect to First 
Mortgage Bonds (‘Policy Statement’’) adopted 
February 16, 1956 (HCAR No. 13105), which restricts 
the inclusion of nonoperating income to an amount not 
exceeding 10% of operating income. In recent years, 
the Indenture provision has resulted in higher 
computed interest coverages than would have resulted 
from the provision prescribed by the Policy Statement. 


As a first step toward conforming the Indenture 
provision with that of the Policy Statement, Arkansas’ 
Twenty-eighth Supplement Indenture dated as of July 
1, 1975, amended the Indenture provision so as to 
provide that, effective with the first series of bonds to 
be issued after December 31, 1975, the amount of 
includable nonoperating income would not exceed 
14% of the sum of net operating income plus 
nonoperating income. It is proposed in the instant 
filing that Arkansas’ Twenty-ninth Supplemental 
Indenture to be dated as of December 1, 1977, provide 
that, effective with the first series of bonds to be 
issued after December 31, 1977, the amount of 
includable nonoperating income shall not exceed 13% 
of the sum of net operating income plus nonoperating 
income. It is contemplated that said percentage will be 
successively reduced further in future supplemental 
indentures so that the Indenture provision (including, 
ultimately, the base to which the percentage shall 
apply) will finally conform in substance with the 
analogous provision of the Policy Statement. 


Arkansas proposes to utilize the net proceeds from the 
issuance and sale of the proposed bonds (1) to repay 
short-term indebtedness which aggregated $43,100,000 


1032/SEC DOCKET 


as of September 30, 1977, and which was incurred for 
prior construction and (2) to fund its ongoing 
construction program estimated at $183,800,000 for the 
year 1977. 


The Arkansas Public Service Commission and the 
Tennessee Public Service Commission have authorized 
the proposed issuance and sale of bonds. No other 
State commission and no Federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20254), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act an rules thereunder, that said application, as 
amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20303/December 7, 1977 


In the Matter of 


SYSTEM FUELS, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 





MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


MISSISSIPPI POWER & LIGHT COMPANY 
Electric Building 
Jackson, Mississippi 39205 


NEW ORLEANS PUBLIC SERVICE INC. 
317 Baronne Street 
New Orleans, Louisiana 70112 


(70-6097) 


NOTICE OF PROPOSED FINANCING ARRANGE- 
MENTS RELATED TO THE PROCUREMENT, STOR- 
AGE, AND TRANSPORTATION OF FUEL BY A NON- 
UTILITY SUBSIDIARY FOR USE BY THE OPERATING 
COMPANIES AND GUARANTY OF OBLIGATIONS OF 
NONUTILITY SUBSIDIARY BY HOLDING COMPANY 
AND ASSURANCES BY OPERATING COMPANIES 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (“Arkansas”), Louisiana Power & Light 
Company (“Louisiana”), Mississippi Power & Light 
Company (‘‘Mississippi”), and New Orleans Public 
Service Inc. (“NOPSI”) (collectively referred to as 
“Operating Companies”), all public utility subsidiary 
companies of Middle South Utilities, Inc. (‘Middle 
South”), a registered holding company, Systems 
Fuels, Inc. (“SFI”), a jointly-owned nonutility sub- 
sidiary company of the Operating Companies, and 
Middle South have filed an application-declaration and 
amendments thereto with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (‘‘Act”) 
designating Sections 6(a), 7, 9(a), 10, 12(b), and 12(f) 
of the Act and Rules 45, 50(a)(3), 90 and 91 promul- 
gated thereunder as applicable to the following 
proposed transactions. All interested persons are 
referred to the application-declaration, which is sum- 
marized below, for a complete statement of the pro- 
posed transactions. 


SFI has carried out during the period since its organiza- 
tion in 1972 an extensive program for the procurement, 
storage and transportation of fuel for the Operating 
Companies, and also for Arkansas-Missouri Power 
Company (“Ark-Mo”), the other operating subsidiary of 
Middle South. These functions are more fully 
described in File Nos. 70-5015, 70-5415 and 70-5941. 


The Commission’s Orders in File No. 70-5415, dated 
December 17, 1973, and December 24, 1975, and in File 
No. 70-5941, dated December 30, 1976, authorized bor- 
rowings by SFI extending through December 31, 1977, 
under a loan agreement, as amended, with the 


Operating Companies (“Present Loan Agreement”) to 
be used by SFI to finance those fuel procurement, 
storage and handling programs entered into by SFI in 
the ordinary course of its fuel supply business. Since 
SFl’s authority to borrow from the Operating 
Companies extends only through December 31, 1977, 
SFI’s ability to perform its basic functions will be 
limited thereafter without the further authorization of 
this Commission. SFI proposes in this filing to enter 
into a new loan agreement providing for borrowings of 
up to $148,000,000 from the Operating Companies to 
be used to finance, in part, transactions entered into by 
SFI in the ordinary course of its fuel supply business 
during the period January 1, 1978, through December 
31, 1978. Potential borrowing requirements of SFI 
during the period include up to $90,090,000 for 
payment of notes and bankers’ acceptances at maturity 
and $57,600,000 for its fuel supply program, including 
$52,600,000 for fuel procurement, $4,000,000 for 
storage facilities and $1,000,000 for transportation 
facilities. 


Certain other Commission authorizations are also 
requested in the instant filing, where required, to carry 
out or continue programs which the first years of SFI’s 
operation have shown to be essential. 


It is stated that it is presently contemplated that net 
capital requirements of $57,600,000 will be required for 
SFI’s fuel procurement program during 1978 as 
follows: 


1978 


Gas and Oil Exploration and Development $ 6,000,000 
Uranium Exploration 10,000,000 
Nuclear Fuel Procurement 30,000,000 
Coal Procurement 13,600,000 
Fuel Oil Procurement ‘7,000,000) 
Storage, Insulation, and Improvements 4,00u,000 
Fuel Transportation 1,000,000 


$57,600,000 


It is presently estimated that $20,000,000 will be re- 
quired for SFI to continue its exploration and develop- 
ment activities in the tri-state area of Arkansas, 
Louisiana and Mississippi during 1978. During the 
same period, SFI estimates that it will generate ap- 
proximately $14,000,000 from the sale of gas, thereby 
resulting in a net capital requirement of $6,000,000 
during the period: 
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1978 


Exploration and Development 
Less—Anticipated Sales 


$20,000,000 
14,000,000 





Net Requirements $ 6,000,000 


It is stated that due to the current market price of 
uranium and the uncertainty of supply, it has become 
necessary for SFI to embark on a uranium exploration 
program to help assure an adequate supply of uranium 
to accommodate the increased commitment to nuclear 
power of the Middle South Utilities System (“System”). 
The program will involve SFI, acting individually or 
together with nonaffiliates, in conducting geological 
and geophysical studies and explorations for, and ac- 
quiring and disposing of leases and other mineral 
rights with respect to, uranium reserves, and proving 
such reserves. It is presently contemplated that SFl’s 
capital requirements for this program during 1978 will 
be approximately $10,000,000. 


SFI has proposed a nuclear fuel procurement program 
relating to, among other things, the acquisition of 
nuclear materials and contracts relating thereto and 
nuclear services contracts from its affiliated 
companies in File No. 70-5889. It is stated that the 
authorization, timing and amounts of intra-system 
acquisitions by SFI will be dependent upon develop- 
ments in File No. 70-5889. However, SFI contemplates 
that during 1978 approximately $41,000,000 will be 
expended for the acquisition of nuclear materials and 
services offset by $11,000,000 from sales of enriched 
UFg to the Operating Companies and Middle South 
Energy, Inc., a generating subsidiary of Middle South: 


1978 


Nuclear Fuel and Processing Services 
Less—Sales 


$41,000,000 
11,000,000 


$30,000,000 


Net requirements 


It is stated that in accordance with the terms of a coal 
supply contract entered into between SFI and a 
supplier, SFI anticipates making an advance of 
$13,600,000 to the supplier for the cost of a dragline 
which the supplier has ordered (as more fully described 
in File No. 70-5964 and as approved by Order of this 
Commission dated March 8, 1977). The advance will be 
for a period of not more than two years and will be 
evidenced by the supplier’s noninterest bearing 
promissory note to be delivered to SFI. 
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It is further stated that in order to assure the availability 
to the Operating Companies and Ark-Mo of apr 
adequate supply of fuel oil it will be necessary to have 
an inventory on hand of 7,800,000 bbis., currently 
estimated to be worth approximately $84,000,000 as of 
January 1, 1978. During the ensuing twelve months, 
the inventory level will vary because of seasonal factors 
and other conditions. At December 31, 1978, the 
projected inventory level is estimated to be 7,400,000 
bbls., currently estimated to be worth approximately 
$77,000,000 at such time. The reduction in inventory 
levels would thereby generate cash of $7,000,000 
during 1978. 


SFI states it anticipates expenditures of $4,000,000 in 
1978 to insulate certain of its storage tanks to facilitate 
storage of heavier fuel oils, to construct an additional 
storage tank and to make certain improvements to 
existing docking and unloading facilities. 


It is presently contemplated that SFI’s fuel transporta- 
tion program during 1978 will involve expenditures of 
$1,000,000 for the provision of gathering systems 
and/or pipelines to transport gas discovered pursuant 
to SFI’s exploration program to one of the System’s 
power plants. 


It is stated that SFI’s capital requirements during 1978 
may involve: 


$ 40,000,000 — To pay loans from Citibank, N.A. 
(“Citibank”) maturing April 17, 1978 
(File No. 70-5415). 


$ 25,090,000 — To pay loans from Hibernia National 
Bank in New Orleans (“Hibernia”) 
maturing December 8, 1978 (File No. 
70-5259). 


$ 25,000,000 — To pay bankers’ acceptances from 
Citibank due periodically through 
1979 (File No. 70-6055). 


$ 57,600,000 — To cover capital expenditure for 
activities herein described. 





$147,690,000 


SFI states it will, subject to the receipt of such 
regulatory approvals from this Commission as may be 
necessary at the time, endeavor to extend, renew or 
otherwise refinance its obligations to Citibank and 
Hibernia, but in the event that such refinancing is not 
available, it will need $90,090,000 to pay the notes and 
acceptances upon their maturity. SFI states it also 
needs the assurance that borrowing capacity is avail- 





able immediately to meet contingencies which might 
arise in connection with leasing and other transactions 
previously entered into upon authorization from the 
Commission. 


SFI is requesting Commission authorization to enter 
into a new loan agreement (‘‘New Loan Agreement’’) 
with the Operating Companies as of January 1, 1978, 
under which SFI would be authorized to borrow and 
reborrow from the Operating Companies, from time to 
time through December 31, 1978, an aggregate amount 
not to exceed $148,000,000 outstanding at any one 
time, for terms of not more than 25 years. Such 
borrowings would be in addition to the $26,500,000 of 
outstanding borrowings authorized by the Commission 
by Order dated December 17, 1971, and an estimated 
$42,000,000 to be outstanding at December 31, 1977, 
under the Present Loan Agreement. 


It is stated that each of the Operating Companies will 
provide for each loan under the New Loan Agreement 
an amount in such proportion as its kilowatthour sales 
for the preceding calendar year bear to the total 
kilowatthour sales of the Operating Companies for that 
year, computed in both cases by including sales to rural 
electric cooperatives and municipalities but excluding 
sales to other public utilities. These loans will be 
evidenced by notes of SFI. Each note will bear interest, 
adjustable monthly on the first day of each month, at an 
annual rate for such month equal to the annual rate of 
interest borne on the last day of the preceding month by 
the short-term bank borrowings of the Operating 
Company to which such note shall have been issued. If 
on the last day of any month, such Operating Company 
shall have short-term bank borrowings bearing more 
than one rate of interest, the highest rate shall apply. 
If, on the last day of any month, such Operating 
Company shall not have any short-term bank 
borrowings, the prime commercial rate generally 
charged by commercial banks in New York City on such 
day to responsible and substantial corporate borrowers 
shall apply. The loans will be prepayable on five 
business days’ written notice in any amount without 
premium or penalty. The terms of the New Loan 
Agreement are identical to those of the Present Loan 
Agreement. 


SFI states it is endeavoring and will endeavor to obtain 
funds from external sources under arrangements 
advantageous to SFI and the System to meet SFI’s 
capital expenditure requirements in lieu of borrowings 
from the Operating Companies. Subject to the receipt 
of such regulatory approvals from this Commission as 
may be necessary at the time, it is anticipated that SFI 
may borrow from banks, insurance companies and 
other nonaffiliated lenders and enter into specific 
arrangments for financing. 


The rights and obligations of the parties under the New 
Loan Agreement will be subject to certain restrictions 
set forth in (1) the loan agreement with Hibernia (File 
No. 70-5259) and (2) the acceptance facility line of 
credit agreement with Citibank (File No. 70-6055). 
These restrictions relate principally to the payment or 
prepayment by SFI of its indebtedness to the Operating 
Companies during the terms of those agreements. 


In carrying out its financing program for 1978 SFI 
represents that it will at all times, unless the 
Commission shall otherwise expressly authorize, 
maintain the aggregate of its capital stock, surplus, and 
principal amount of its indebtedness to the Operating 
Companies at an amount equal to at least 35% of SFI’s 
total capitalization. 


It is stated that SFI and the Operating Companies have 
found the flexibility resulting from certain authoriza- 
tions previously granted to SFI in the ordinary course of 
its fuel supply business to be of great use in the 
economical and efficient supply of fuel for the System. 
Accordingly, it is requested that: authorization be 
extended during 1978 for the following: 


1. The Operating Companies, in connection with a 
transaction in the ordinary course of SFI’s fuel supply 
business as described above and not involving the 
issuance of a security, to assure any party contracting 
with SFI that the Operating Companies will, in 
accordance with their respective shares of ownership of 
the Common stock of SFI, take such action as may be 
appropriate from time to time to keep SFI in a sound 
financial condition so that it may discharge its 
obligations under the particular contract; 


2. In situations where the assurance of the Operating 
Companies referred to in (1) above is insufficient, to 
have Middle South guarantee the performance by SFI 
of its obligations under contracts so long as guarantees 
of Middle South outstanding at any one time in respect 
of all System companies do not exceed $75,000,000 (any 
such guarantee to be reported within 10 days by Middle 
South by Rule 24 Certificate), excluding guarantees 
otherwise specifically authorized by the Commission; 
and 


3. To have personnel employed by the other 
companies in the System perform services for SFI at 
cost where it is more economical and efficient for such 
personnel to perform such services. 


It is stated that the fees and expenses to be incurred in 
connection with the proposed transaction are estimated 
to be approximately $13,000, including legal fees 
estimated not to exceed $10,000 and the charges for 
administrative services, at cost, of Middle South 
Services, Inc., estimated at $1,000. It is stated that 
Arkansas has filed information relating to its 
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participation in the proposed transactions with the 
Arkansas Public Service Commission. It is further 
stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At 
any time after said date, the appiication-declaration, as 
amended or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20304/December 8, 1977 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-5790) 


SUPPLEMENTAL ORDER AUTHORIZING REVISION 
TO POST-EFFECTIVE AMENDMENT NO. 1 WHICH 
SET FORTH CHANGES IN PRICING TERMS OF 
CREDIT AGREEMENT ENTERED INTO IN CON- 
NECTION WITH SALE AND LEASEBACK OF 
NUCLEAR FUEL AND RELATED FACILITIES 
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Arkansas Power & Light (‘‘AP&L’’), an electric utility 
subsidiary company of Middle South Utilities, Inc., a 
registered holding company, has filed with this 
Commission a post-effective amendment to the 
application in this proceeding pursuant to Sections 9(a) 
and 10 of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) regarding the following proposed 
transactions. 


By an Order in this proceeding dated March 26, 1976, 
(HCAR No. 19447), the Commission, among other 
things, authorized AP&L to sell its interest in certain 
partially fabricated nuclear fuel to Razorback Nuclear 
Properties, Inc. (‘‘Fuel Company’’), which in turn 
would complete assembly and lease the nuclear fuel 
and incidental facilities (‘‘Nuclear Fuel’’) to AP&L. 
Under the terms of the lease, the amount of the 
quarterly lease payments by AP&L is measured by, 
among other things, the amount of costs incurred by 
the Fuel Company in connection with its acquisition of 
Nuclear Fuel. To finance its obligations under the lease 
the Fuel Company entered into a $50,000,000 credit 
agreement (‘‘Credit Agreement’’) with various 
financial institutions (‘‘Banks’’) including Marine 


Midland Bank, acting as agent for the banks 
(‘‘Agent’’). The Credit Agreement provides for 
revolving credit borrowings by the Fuel Company to be 
evidenced by the Fuel Company’s promissory notes 
(‘‘Revolving Credit Notes’’). AP&L is seeking 


authorization of changes in the pricing terms of the 
Credit Agreement effective as of October 1, 1977, as 
more fully described below. AP&L states that it 
believes, assuming annual average outstanding 
borrowings of $40,000,000 under the Credit 
Agreement, that the Fuel Company will have a lower 
effective cost of money under the Credit Agreement 
effective as of October 1, 1977 than it would have under 
the Credit Agreement effective through September 30, 
1977. 


By further Order in this proceeding dated October 
27, 1977, the Commission authorized changes in the 
pricing terms of a certain credit agreement related to 
financing arrangements entered into in connection with 
the sale and leaseback of nuclear fuel and related 
facilities by AP&L. 


The statement of the pricing terms contained in the 
application, as amended, in this proceeding has been 
revised to reflect a rate on Term Notes issued after 
October 1, 1977, of 122.5% of the Prime Rate rather 
than 122%. 


In all other respects, the application, as amended, 
remains unchanged. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 





Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application, as amended by said 
post-effective amendment, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended by said post-effective amendment, be, and 
it hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20305/December 8, 1977 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-6102) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (‘‘Louisiana’’), an electric utility 
subsidiary of Middle South Utilities, Inc., a registered 
holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 
6(a) and 7 of the Act and Rule 50 promulgated 
thereunder as applicable to the proposed transaction. 
All interested persons are referred to the declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


Louisiana proposes to issue and sell at competitive 
bidding $75,000,000 principal amount of its First 
Mortgage Bonds, % Series due January 1, 2008. It is 
anticipated that the bonds will have a term of 30 years; 


if, however, market conditions require a different term 
of years, Louisiana may amend its declaration to 
provide for a different term or to establish a procedure 
wherey Louisiana will give notice of the maturity date of 
the bonds at a reasonable time in advance of the date 
fixed for the presentation of bids. The interest rate of 
the bonds and the price, exclusive of accrued interest, 
to be paid to Louisiana, which will be not less than 
100% nor more than 102-3/4% of the principal amount 
thereof, will be determined by competitive bidding. 
The bonds will be issued under the Mortgage and Deed 
of Trust, dated as of April 1, 1944, between Louisiana 
and The Chase Manhattan Bank (N.A.), as trustee, as 
heretofore supplemented by various indentures and as it 
is to be further supplemented by a twenty-fourth 
supplemental indenture to be dated the first day of the 
calendar month in which the bonds are issued. The 
bonds will be redeemable, at the option of Louisiana, in 
whole or in part at any time prior to maturity. The 
supplemental indenture will include a_ prohibition 
against refunding the bonds prior to January 1, 1983, 
directly or indirectly, with funds borrowed at a lower 
effective interest cost. 


Louisiana will use the net proceeds derived from the 
sale of the bonds to pay, in part, short-term borrowings 
estimated to total $94,000,000 at the time the proceeds 
are received, to finance, in part, Louisiana’s 
construction program, and for other corporate 
purposes. 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $172,500, 
including legal fees of $49,000 and accounting fees of 
$12,500. The fee of counsel for the purchasers of the 
bonds is estimated at $17,000 and will be paid by the 
successful bidders. It is stated that no state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1978, request in 
writing that a hearing be heid on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shou!d 
be served personally or by mail upon the declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the declaration, as filed or as it may be amended, 
may be permitted to become effective as provided in 
Rule 23 of the General Rules and Regulations 


SEC DOCKET/1037 





promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20306/December 8, 1977 


In the Matter of 


INTER-CITY GAS LIMITED 
Winnipeg, Manitoba, Canada 


GREAT NORTHEN GAS UTILITIES LTD. 
PLAINS-WESTERN GAS & ELECTRIC CO. LTD. 
VANCOUVER ISLAND GAS COMPANY LIMITED 
FORT ST. JOHN PETROLEUMS LTD. 
PLAINS-WESTERN GAS [MANITOBA] LTD. 
ROCKGAS UTILITIES LTD. 


(70-6018) 
(31-760) 


ORDER GRANTING CANADIAN PUBLIC UTILITY 
COMPANIES EXEMPTION PURSUANT TO SECTION 
3(b) 


Intercity Gas Limited (‘‘Inter-City’’), an exempt 
holding company and a gas utility company, and its 
above-named subsidiary companies have filed a joint 
application and an amendment thereto with this 
Commission pursuant to Section 3(b) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and Rules 
10 and 11(a) promulgated thereunder. 


Inter-City, a Canadian corporation, is a gas utility 
company, as defined in Section 2(a)(4) of the Act. It 
distributes at retail natural gas in 39 communities in 


1038/SEC DOCKET 


northern Minnesota and 4 in Ontario. It is also a 
holding company because, through a wholly-owned 
subsidiary, Inter-City Gas Utilities Ltd. (‘‘Gas 
Utilities’), it is engaged in the retail distribution of 
natural gas in Manitoba, Canada. inter-City purchases 
its natural gas supply under a long-term contract with 
Trans-Canada Pipe Lines Ltd., a nonaffiliated Canadian 
pipeline company. Through separate divisions and 
Inter-City Manufacturing Ltd. (‘‘Manufacturing’’), a 
97.8% owned subsidiary, it is also engaged in 
exploration for and development of natural gas reserves 
in Canada and in manufacturing residential and 
commercial heating products and other equipment. For 
the year ended December 31, 1976, Inter-City reported 
consolidated operating revenues of $67,728,285, of 
which $43,415,006 were derived from its natural gas 
utility and pipeline operations. At that date, Inter-City 
reported consolidated assets, including investments in 
and advances to subsidiaries, of $118,078,549. 


By order dated July 22, 1968 (HCAR No. 16121), the 
Commission granted Gas Utilities an exemption under 
Section 3(b) of the Act from all provisions of the Act to 
which it would otherwise be subject as a subsidiary of 
Inter-City. As a result, Inter-City became an exempt 
holding company pursuant to Rule 10 promulgated 
under the Act. Inter-City now proposes to acquire, by 
an exchange offer, the publicly-held common stock of 
Canadian Hydrocarbons Limited (‘‘Hydrocarbons’’), a 
Canadian holding company which, through Canadian 
and United States subsidiaries, is engaged in the 
distribution of propane, gasoline and light and residual 
oils, refining of petroleum products, manufacture and 
sale of forest products and pipe and steel products, and 
exploration for the development of oil, natural gas and 
other minerals. It is Canada’s largest distributor of 
propane fuel, with total consolidated assets, at 
December 31, 1976, of $217,725,701. Through four 
public utility subsidiaries, Hydrocarbons also : dis- 
tributes electricity and natural gas or a propane/ butane 
air mixture in about 92 communities in Alberta, British 
Columbia and Manitoba, Canada. At December 31, 
1976, and for the twelve month period then ended, the 
net utility plant and gross utility revenues of these 
subsidiaries, were as follows: 


Gross 


Net Plant Revenues 


Plains-Western Gas and 
Electric Company, Ltd. 
Plains-Western Gas 
(Manitoba) Ltd. 
Rockgas Utilities, Ltd. 
Vancouver Island Gas Co. 


$26,900,152 $ 8,850,059 
7,119,054 
125,655 
977,797 


11,354,170 
128,640 
661,344 





Total $35,122,658 $20,994,213 





The first three subsidiaries are directly owned by Great 
Northern Gas Utilities, Ltd. (‘‘Great Northern’’), which 
is wholly owned by Hydrocarbons. The fourth 
subsidiary is indirectly owned by Great Northern 
through Fort St. John Petroleums Ltd., a 55.6% owned 
subsidiary of Great Northern. 


Inter-City proposes to make a share exchange offer for 
the publicly-held shares of Hydrocarbons on the basis 
of one and one half common shares of Inter-City for 
each common share of Hydrocarbons. The exchange 
offer will be registered under the Securities Act of 1933. 
If all of the publicly-held shares of Hydrocarbons are 
exchanged pursuant to the tender offer, Inter-City, 
directly or indirectly, will own all of the outstanding 
common stock of Hydrocarbons. Inter-City and Hydro- 
carbons are engaged in several compatible areas of the 
energy business, including the gas utility, propane, and 
oil and gas exploration and development businesses. It 
is anticipated that, upon consummation of the 
acquisition, the operations of Hydrocarbons and 
Inter-City will be consolidated. On a pro forma basis as 
of March 31, 1977, giving effect to the consolidation, 
Inter-City shows total assets of $288,343,000. 


The four public utility companies (Plains-Western, P-W 
Manitoba, Rockgas and Vancouver Island) request 
exemptions under Section 3(b) from all provisions of the 
Act that would be applicable to them as subsidiaries of 
a holding company. If granted, Inter-City will qualify 
for an exemption as a holding company under Rule 10 
with respect to these four companies, as it is now with 
respect to Gas Utilities. In support of the request, the 
applicants state that the four utility subsidiaries 
provide utility service solely in Canada; that three of 
these subsidiaries are wholly owned by Great Northern; 
and that there is a minor United States stockholder 
interest in the fourth (Vancouver Island) and in Great 
Northern and Fort St. John. 


Of the 4,295,795 shares of Inter-City’s common stock 
now outstanding, 1,037,250 shares, or approximately 
24.1%, are owned by Traders Finance Corporation 
(1976) Limited (‘‘Traders 1976’’), a wholly-owned 
subsidiary of Traders Group Limited (‘‘Traders 
Group’’), a diversified financial company organized 
under the laws of Canada. Traders Group, through 
subsidiaries, provides a broad range of financial, land 
development, insurance and trust company services, all 
in Canada. Its common and preferred stocks are traded 
on the Montreal and Vancouver stock exchanges and 
held almost entirely by Canadian shareholders. 


Traders Group and Traders 1976 have filed a joint 
application under Section 2(a)(7) asserting that such 
companies do not control Inter-City or exercise such a 
controlling influence over the management and policies 
of Inter-City as to make it necessary tc subject them to 


the duties and obligations imposed under the Act upon 
a ‘‘holding company,’’ as defined in Section 2(a)(7)(A). 
(File No. 31-762). It is anticipated that, upon 
completion of the exchange offer by Inter-City for 
Hydrocarbon’s publicly-held common siock, Traders 
1976 interest in the common stock of Inter-City will be 
reduced to 12.7%. 


Due notice having been given of the filing of said 
application (HCAR No. 20211), and no hearing having 
been requested or ordered by the Commission; the 
Commission finding that it is not necessary in the 
public interest or for the protection of investors to apply 
the provisions of the Act to Plains-Western Gas and 
Electric, Ltd., Plains-Western Gas (Manitoba) Ltd., 
Rockgas Utilities, Ltd., and Vancouver Island Gas 
Company, as subsidiaries of Inter-City, and finding that 
it is appropriate that said application, as amended, 
pursuant to Section 3(b) be granted: 


IT 1S ORDERED that said application, as amended, be, 
and it hereby is, granted, and the order of exemption 
herein is made effective forthwith and from this date 
forward. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20307/December 8, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5886/December 8, 1977 





‘TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 496/December 5, 1977 


The Securities and Exchange Commission has issued 
an order on an application by Real Estate Participations 
in Israel Ltd. an Israeli corporation pursuant to Section 
310(b)(I)(ii) of the Trust indenture Act of 1939 (the 
‘‘Act’’) declaring that the trusteeship of Bank Leumi 
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Trust Company of New York under (i) an Indenture, 
dated as of January 1, 1970, relating to the 6 %% Sub- 
ordinated Guaranteed Debentures Maturing Serially 
1976-1985 of Real Estate Participations in Israel Ltd. 
and guaranteed by Tefahot Israel Mortgage Bank 
Limited, and (ii) an Indenture, dated as of September 1, 
1976, relating to the 4% to 7% Redeemable Investment 
Notes of Tefahot Israel Mortgage Bank Limited is not so 
likely to involve a material conflict of interest as to 
make it necessary in the public interest or for the pro- 
tection of investors to disqualify Leumi Trust from 
acting as trustee under either of the above indentures. 





TRUST INDENTURE ACT OF 1939 
Release No. 497/December 5, 1977 


The Securities and Exchange Commission has issued 
an order under the Trust Indenture Act (‘‘Act’’) on 
application of West Penn Power Company, exempting 
its First Mortgage Bonds, Series CC, %, due 
December 1, 1982, from the provisions of Section 
316(a)(1) of the Act. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10037/December 2, 1977 


In the Matter of 


MAKOVER INVESTMENT COMPANY, INC. 
(formerly ‘‘Shirley of Atlanta, Inc.’’) 

3020 Nancy Creek Road, N.W. 

Atlanta, Georgia 30327 


(811-2744) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT MAKOVER INVESTMENT COMPANY, INC., 
HAS CEASED TO BE AN INVESTMENT COMPANY. 


Makover Investment Company, Inc. (‘‘Applicant’’), 
registered under the Investment Company Act of 1940 
(‘‘Act’’) as a closed-end, non-diversified management 
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investment company, filed an application on August 9, 
1977, and amendments thereto dated October 27, 1977, 
and November 18, 1977, pursuant to Section 8(f) of the 
Act for an order of the Commission declaring that the 
Applicant has ceased to be an investment company as 
defined in the Act. 


The amendment dated October 27, 1977, requested that 
the original application be withdrawn since the 
Applicant had uncovered information to indicate that 
within the next twelve months, through inter vivos 
transfers or otherwise, there was a substantial 
possibility that the Applicant would have more than 100 
beneficial owners of its outstanding securities. This 
amendment stated that in view of the above possibility, 
and to avoid the time and expense of a new registration 
under the Act, the Applicant had decided to retain its 
existing registration under the Act. The amendment 
dated November 18, 1977, requested withdrawal of the 
first amendment since the Applicant had determined 
that there was no longer a substantial possibility within 
the next twelve months, through inter vivos transfers or 
otherwise, that the Applicant will have more than 100 
beneficial owners of its outstanding securities. In view 
of these facts the second amendment specifically 
renewed the request that the Commission declare by 
order that the Applicant has ceased to be an investment 
company as defined in the Act. 


On September 9, 1977, a notice was issued (Investment 
Company Act Release No. 9923) of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found that the 
Applicant has ceased to be an investment company. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Makover Investment Company, 
Inc., under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10038/December 2, 1977 


In the Matter of 


INVESTORS SYNDICATE OF AMERICA, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 


KNAPP KING-SIZE CORPORATION 
One Knapp Centre 
Brockton, Massachusetts 02401 


(812-4192) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 17(b) OF THE ACT FOR AN ORDER 
EXEMPTING PROPOSED TRANSACTION FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Investors Syndicate 
of America, Inc. (‘‘ISA’’), a wholly-owned subsidiary of 
Investors Diversified Services, Inc. (‘‘IDS’’) and regis- 
tered as a face-amount certificate company under the 
Investment Company Act of 1940 (‘‘Act’’), and Knapp 
King-Size Corporation (‘‘Knapp’’), a Massachusetts 
Corporation (hereinafter collectively ‘‘Applicants’’) 
filed an application on September 20, 1977 and an 
amendment thereto on November 18, 1977, pursuant to 
Section 17(b) of the Act for an order of the Commission 
exempting from the provisions of Section 17(a) of the 
Act the proposed sale by ISA to Knapp of 79,063 shares 
of Knapp common stock currently held by ISA. All 
interested persons are referred to the application which 
is on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


ISA is engaged in the business of selling and issuing 
face-amount certificates. Knapp, incorporated under 
the laws of the Commonwealth of Massachusetts on 
January 15, 1970, acquired in June of the same year all 
of the assets and liabilities of Knapp Brothers Shoe 
Manufacturing Corporation (‘‘Knapp Brothers’’), a 
Delaware corporation founded in 1920. Since the date of 
such acquisition, Knapp has conducted the business 
activities formerly conducted by Knapp Brothers, 
which consist of shoe manufacturing and sale, and dis- 
tribution of clothing for large and tall men through a 
wholly-owned subsidiary, King-Size, Inc. 


Applicants represent that, in June 1970, ISA purchased 
from Knapp, pursuant to a purchase agreement dated 
April 30, 1970 (‘‘Agreement’’), an aggregate of 
$687,500 principal amount of 9 percent junior subor- 
dinated notes due May 1, 1985, and 79,063 shares of 
Knapp common stock. The ISA purchases were part of 
aggregate purchases of $19,750,000 principal amount 


of four classes of long-term debt securities sold at par 
and 316,252 shares of Knapp common stock sold at a 
price of $4.35 per share made by fourteen institutional 
investors. Applicants state that ISA presently holds all 
the securities of Knapp that it purchased in 1970, 
except that a portion of the principal amount of the 
junior notes held by ISA have been retired in accor- 
dance with the mandatory payment terms specified in 
the Agreement. Applicants further state that the 79,063 
shares of Knapp common stock purchased by ISA 
represents 12.3 percent of the total number of shares of 
Knapp common stock which were outstanding as of 
June 30, 1977, and, on a fully diluted basis, 7.8 percent 
of the total number of Knapp shares which were then 
outstanding and reserved for issue under outstanding 
warrants. 


Applicants further represent that on May 16, 1977, 
Knapp submitted to all the holders of its outstanding 
common stock and warrants an Invitation to Submit 
Offers (‘‘Invitation’’) inviting such holders to tender 
offers to sell part or all of their security holdings to 
Knapp for cash at prices to be determined by the 
holders, but not in excess of $10.00 per share. In 
response to the Invitation Knapp received offers from 
six holders ranging in prices from $9.49 to $10.00 per 
share. Applicants state that Knapp has accepted the 
three offers calling for it to repurchase its securities 
submitted at the lowest prices (namely $9.49, $9.50 and 
$9.75 per share, respectively). The $9.50 offer was sub- 
mitted by ISA. Applicants further assert that Knapp 
has completed the purchases of the Knapp shares held 
by the other two offerees, but that Knapp has not 
completed the purchase of the 79,063 shares of Knapp 
common stock held by ISA, as such a purchase will 
require an order of the Commission under Section 17(b) 
of the Act exempting that transaction from the 
provisions of Section 17(a) of the Act. 


Applicants also represent that, in addition to the three 
offers noted above, Knapp proposes to accept the offers 
made by two other holders which submitted offers at 
$9.90 and $9.95 per share, respectively. In order to 
finance the purchase of the securities described above 
from these two additional offerees, Applicants state 
that Knapp has conducted negotiations for a proposed 
sale of $2,000,000 of new Knapp preferred stock. On 
the basis of the negotiations to date, Applicants believe 
that the sale of this new preferred stock to one institu- 
tional investor and the consequent purchase of the 
securities described above from the two additional 
offerees, can be completed by December 31, 1977. 


Section 17(a) of the Act, in pertinent part, prohibits an 
affiliated person of a registered investment company or 
any affiliated person of such an affiliated person, acting 
as principal, from knowingly selling any security or 
other property to such registered company or 
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knowingly purchasing any security or other property 
from such registered company subject to certain excep- 
tions. 


Section 17(b) of the Act provides, however, that the 
Commission, upon application, may exempt a proposed 
transaction from the provisions of Section 17(a) of the 
Act if evidence established that the terms of the pro- 
posed transaction, including the consideration to be 
paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person 
concerned, and the proposed transaction is consistent 
with the policy of each registered investment company 
concerned, and with the general purposes of the Act. 


Applicants state that ISA presently owns more than five 
percent of the total number of shares of Knapp common 
stock presently outstanding. Accordingly, Knapp and 
ISA are affiliated persons of each other within the 
meaning of Section 2(a)(3) of the Act. 


Therefore, the proposed repurchase by Knapp of all the 
Knapp common stock held by ISA might be deemed to 
constitute the sale of a security by a registered invest- 
ment company to an affiliated person of such invest- 
ment company and, concurrently, the purchase of a 
security by such investment company from an affiliated 
person thereof. Accordingly, Applicants request an 
order exempting the proposed transaction from the 
provisions of Section 17(a) of the Act pursuant to 
Section 17(b). 


In support of the relief recuested, Applicants state that 
Knapp has entered into an additional agreement with 
ISA evidenced by a letter dated November 14, 1977, 
between Edward C. Brown, Treasurer of Knapp and 
Richard N. Latzer, Vice-President (Finance) of ISA 
(‘Supplemental Letter’’). Applicants represent that 
this supplemental agreement is that, provided Knapp is 
able, on or before June 30, 1978, to purchase the 
specified securities from either or both of the above two 
additional offerees at the prices they submitted in their 
original offers, namely $9.90 and $9.95 per share 
respectively, Knapp will acquire the specified shares of 
Knapp common stock from ISA at a price equal to the 
weighted average, rounded to the nearest whole cent of 
the price per share being paid to either or both of the 
two additional offerees. Applicants further state that 
assuming the purchase of Knapp shares from the two 
additional offerees can be completed in accordance with 
these terms, as now appears likely, the price to be paid 
to ISA for the Knapp shares will be $9.95 per share, 
since the weighted average per share for the two addi- 
tional purchases will only be a fraction of a cent less 
than $9.95. Applicants further represent that this new 
agreement between ISA and Knapp does not depend 
upon the source of the funds used by Knapp to effect 
the purchases of Knapp shares from the two additional 
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offerees, and said aggreement extends the time period 
for the consummation of the proposed transactions until 
June 30, 1978. 


Applicants state that June 30, 1978, was selected as the 
termination date for the proposed transaction to allow 
sufficient time for completion of two steps planned in 
connection with the proposed purchase of Knapp 
shares from the two additional offerees, namely: (1) 
the holding of a special meeting of Knapp stockholders, 
now planned to occur in December, 1977, at which time 
all stockholders of Knapp (including ISA) will vote upon 
the proposed authorization of new Knapp preferred 
stock, and (2) the preparation, authorization and 
execution of formal documentation providing for the 
sale of new Knapp preferred stock to the one institu- 
tional investor referred to above. Applicants further 
state that in the event any delays prevent the comple- 
tion of the two steps described above and, conse- 
quently, the purchase by Knapp of the Knapp shares 
held by the two additional offerees, using the proceeds 
of the sale of new Knapp preferred stock, is not 
possible by December 31, 1977, it is anticipated that 
such delays can be resolved by June 30, 1978. 


Applicants state that ISA, in the supplemental letter of 
November 14, 1977, has agreed that the purchase of the 
Knapp common stock held by ISA will take place simul- 
taneously with the purchase of Knapp shares from 
either or both of the two additional offerees, provided 
that if by December 31, 1977, neither of the proposed 
purchases from the two additional offerees has taken 
place, Knapp and ISA will complete the proposed sale 
to Knapp of all the Knapp shares held by ISA at the 
price of $9.50 per share presently agreed to between 
Knapp and ISA. Applicants further assert that Knapp 
will thereafter be obligated to make the additional pay- 
ment (approximately $.45 per share) to ISA only if, at 
any time subsequent to December 31, 1977, but prior to 
June 30, 1978, Knapp completes the proposed purchase 
of Knapp shares from either or both of the two addi- 
tional offerees at the respective prices of $9.90 and 
$9.95 per share specified by the two additional offerees 
in the offers submitted by them to Knapp in response to 
Knapp’s Invitation. 


In support of the relief requested, ISA provides the 
following additional information: 


1. ISA has determined to sell its 79,063 shares of 
Knapp common stock for the following reasons: 


(a) 


Knapp common stock does not presently pay a 
dividend and Knapp has advised ISA that it has no pre- 
sent intention of declaring dividends. ISA believes it 
can reinvest the proceeds from the sale of the shares in 
interest or dividend paying securities which would 
result in greater income to ISA. 





(b) Forseveral years, ISA has been attempting to sell 
its Knapp common stock. However, there is not a public 
market for the shares, and ISA feels that the offer to 
purchase made by Knapp through the Invitation repre- 
sents a realistic opportunity to implement ISA’s invest- 
ment decision to sell the shares. 


(c) In the Invitation, Knapp limited the maximum 
price it was willing to pay to $10.00 per share. Knapp 
also indicated that it was willing and able to commit an 
aggregate of $1,000,000 to the proposed purchases, 
subject to upward adjustment at the discretion of 
Knapp should Knapp determine that additional funds 
were available for such purpose. Taken in the context of 
the $10.00 limit and the limited amount of funds 
available to Knapp to repurchase its shares and war- 
rants, ISA’s decision to offer its shares at $9.50 repre- 
sented and now represents, in ISA’s judgment, an 
informed investment decision as to what is a fair price 
since it has concluded that a price of $9.50 per share 
(and, of course, a price of $9.90 or $9.95 per share) is 
realistic in terms of price/earnings ratios commanded 
by shares of comparably situated shoe and clothing 
companies. 


(d) It is in the best interests of ISA to complete the 
transaction in atimely manner, since the $751,098 from 
the sale at $9.50 would generate a return to ISA of 
$63,843 yearly if invested at 8.50%, or $177 if 
computed on a daily basis. If the sale can be completed 
at a price of $9.90 or $9.95 per share in accordance with 
Knapp’s new aggrement with ISA, this return to ISA 
will be proportionately increased. 


2. Since ISA must continue to meet its contractual 
obligations to its certificate holders, ISA perceives that 
availability of extra funds to meet its ongoing obliga- 
tions to credit interest to be in the best interest of both 
ISA and its certificate holders. However, it is of course 
noted that the proceeds from the proposed sale of the 
Knapp shares by ISA to Knapp will not flow directly to 
the ISA certificate holders, but rather will be reinvested 
in the portfolio of ISA which is used to back the contrac- 
tual promises which ISA has made in the ISA certifi- 
cates to its certificate holders. 


Applicants submit on the basis of the foregoing that the 
terms of the proposed transaction are reasonable and 
fair and do not involve any overreaching. Applicants 
further represent that the proposed transactions are 
consistent with the ISA’s investment policy and the 
purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 27, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the application accompanied by a state- 
ment as to the nature of his interest, the reasons for 


such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the addresses stated above. Proof of such 
service (by affidavit, or-in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date, unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10039/December 5, 1977 


In the Matter of 

PILGRIM FUND, INC. 

MAGNA CAP FUND, INC. 
PILGRIM FORMULA SHARES, INC. 
MAGNA INCOME TRUST 

and 

WILLIAM JENNINGS & CO., INC. 
185 Cross Street 

Fort Lee, New Jersey 07024 


(812-4137) 


ORDER PURSUANT TO SECTION 11(a) OF THE ACT 
TO PERMIT AN OFFER OF EXCHANGE AND 
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PURSUANT TO SECTION 6(c) FOR AN EXEMPTION 
FROM SECTION 22(d) OF THE ACT. 


On October 31, 1977, a notice was issued Investment 
Company Act Release No. 9764) of an application filed 
by Pilgrim Fund, Inc., Magna Cap Fund, Inc., Pilgrim 
Formula Shares, Inc., and Magna Income Trust, open- 
end, diversified management investment companies 
registered under the Investment Company Act of 1940 
(‘‘Act’’), and William Jennings & Co., Inc. (collectively 
with the Funds, ‘‘Applicants’’), pursuant to Section 
11(a) of the Act to permit the Funds to offer their shares 
at net asset value, except for a $5 service charge, in 
exchange for certain shares of InterCapital Liquid Asset 
Fund, Inc. and, pursuant to Section 6(c) of the Act, to 
exempt the Applicants from Section 22(d) of the Act 
and the rules thereunder to permit the sale of shares of 
the Funds pursuant to such exchange offers without the 
customary sales charge. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection of 
investors and the purpose fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed exchange offer be approved. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the application for exemption from Section 
22(d) of the Act be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10040/December 6, 1977 


In the Matter of 
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FIRST VARIABLE LIFE INSURANCE COMPANY 
UNITED VARIABLE ANNUITY FUND A 
VARIABLE ANNUITY SALES CORPORATION 
and 


FVL GROWTH FUND, INC. 
Suite 590 

Plaza West Building 

Little Rock, Arkansas 72205 


(812-4240) 


NOTICE OF APPLICATION FOR ORDER PURSUANT 
TO SECTION 17(f) OF THE ACT AND PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SEC- 
TIONS 14(a), 15(a), 15(b), 16(a), 26(a), 27(c)(2) AND 
32(a) OF THE ACT AND RULE 17f-2 THEREUNDER 
AND PURSUANT TO SECTION 11 OF THE ACT FOR 
APPROVAL OF AN OFFER OF EXCHANGE AND 
PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED REORGANIZATION 
TRANSACTIONS FROM THE PROVISIONS OF 
SECTION 17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that First Variable Life 
Insurance Company (the ‘‘Company’’), a stock life 
insurance company organized under the laws of the 
State of Arkansas, United Variable Annuity Fund A 
(‘‘Fund A’’), a separate account of the Company regis- 
tered under the Investment Company Act of 1940 
(‘‘Act’’) as an open-end management investment 
company, Variable Annuity Sales Corporation 
(‘‘VASC’’), a wholly-owned subsidiary of the Company 
and principal underwriter for Fund A, and FVL Growth 
Fund, Inc. (the ‘‘Fund’’), a Maryland corporation 
registered under the Act as an open-end non- 
diversified management investment company (herein- 
after collectively referred to as the ‘‘Applicants’’) filed 
an application on December 5, 1977, for an order: (1) 
pursuant to Section 17(f) of the Act and for an order 
pursuant to Section 6(c) of the Act exempting 
Applicants, to the extent noted below, from the 
provisions of Sections 14(a), 15(a), 15(b), 16(a), 26(a), 
27(c)(2) and 32(a) of the Act, and Rule 17f-2 there- 
under, all in connection with a proposed reorganization 
of the Company’s variable annuity operations (the 
“‘reorganization’’), (2) pursuant to Sections 11(a) and 
11(c) of the Act to permit certain offers of exchange and 
(3) pursuant to Section 17(b) of the Act to exempt from 
Section 17(a) of the Act a series of proposed transac- 
tions necessary to effect the proposed reorganization. 
All interested persons are referred to the Application 
on file with the Commission for a statement of the 





representations contained therein, which are sum- 
marized below. 


The company is principally engaged in the business of 
selling both fixed and variable annuity contracts. Fund 
A was established by the Company for the purpose of 
funding variable annuity contracts issued by it. Fund A 
invests its assets in a portfolio of securities, primarily 
equity investments. The Company is_ investment 
adviser to Fund A and VASC serves as principal under- 
writer for Fund A. 


Subject to the approval of the proposed reorganization 
of the variable annuity operations of the Company and 
Fund A by contractholders of Fund A at a meeting 
expected to be held on December 30, 1977, the 
proposed reorganization would be accomplished by 
transferring all of the assets of Fund A to Fund in 
exchange for Fund shares to be issued without sales 
charge to Fund A. As a result of the transfer of its 
assets to Fund in exchange for shares of Fund, Fund A 
would no longer be functioning as a management 
investment company but would thereupon become a 
unit investment trust as Fund A will invest solely in 
shares of the Fund. 


Pursuant to the proposed reorganization, the Company 
organized the Fund as a Maryland corporation on 
November 14, 1977. The Fund was registered under the 


Act as an open-end non-diversified management 
investment company on November 25, 1977. The Fund 
is a no-load fund. 


No shares of the Fund are presently outstanding, and 
no shares will be issued prior to consummation of the 
proposed reorganization. At present, shares of the 
Fund will be sold only to separate accounts and the 
general account of the Company. The Fund has invest- 
ment objectives, policies and restrictions which are 
substantially the same as those now applicable to Fund 
A, with the exception that the Fund will adopt an 
investment policy which will seek to avoid the realiza- 
tion of long-term gains by selling such of its portfolio as 
necessary to avoid gains in securities held for one year 
or longer. 


Fund A will file a post-effective amendment to its 
registration statement on Form S-5 under the Securities 
Act of 1933 and will send a proxy statement to contract- 
holders to seek contractholder approval of the proposed 
reorganization at a special meeting expected to be held 
on December 30, 1977. If the proposed reorganization is 
approved by the vote of the requisite majority of 
contractholders, Fund A will file an amendment to its 
registration statement under the Act to convert its 
status from a management investment company to a 
unit investment trust. Fund will file its registration 
statement on Form S-5 under the Securities Act of 1933 
to register its shares to be sold to Fund A pursuant to 


the reorganization and thereafter. Copies of the 
proposed registration statements hereinbefore des- 
cribed in the form expected to be formally filed by 
Applicants have been attached as exhibits to this 
Application. 


The Company will act as investment adviser to the 
Fund. Under an Investment Advisory Agreement 
between the Company and the Fund, the Company will 
receive an investment advisory fee deducted from the 
Fund’s assets, at an annual rate of .75%. This is the 
same fee presently charged to Fund A. Since the sale of 
Fund shares will be limited to the Company’s general 
account and its separate accounts, the Company will 
not be registered as an investment adviser under the 
Investment Advisers Act of 1940. 


Variable Annuity Sales Corporation (‘‘VASC’’) 
presently acts and after the proposed reorganization, if 
approved, will function as the principal underwriter for 
Fund A. 


All expenses attributable to the reorganization will be 
borne by the Company. 


Applicants represent that the proposed reorganization 
will be tax free, for federal income tax purposes, with 
respect to the Fund, Fund A and with respect to Fund 
A’s contract owners. The proposed reorganization has 
been approved by the Board of Directors of the 
Company, by the Board of Directors of the Fund, by the 
Board of Directors of VASC and by the Board of 
Managers of Fund A. The proposed reorganization 
does. not require the approval of the Arkansas 
Insurance Department. To effectuate the proposed re- 
organization, Applicants request exemptions from the 
following provisions of the Act, to the extent noted 
below. 


Section 14[a] 


Section 14(a) of the Act provides, in pertinent part, that 
no registered investment company, and no principal 
underwriter for such company, shall make a public 
offering of securities of which such company is the 
issuer unless it has a net worth of at least $100,000. The 
Fund and Fund A each will have assets substantially in 
excess of $100,000 when the reorganization is con- 
summated. The Fund will have no assets prior to that 
date. No shares of the Fund will be sold prior to the 
consummation of the reorganization. However, as part 
of the process of reorganization, the Fund will issue its 
shares in return for assets of Fund A and will not satisfy 
the provisions of Section 14(a) of the Act. 


Applicants seek an exemption from Section 14(a) to 
permit the Fund to issue its shares to Fund A in return 
for the assets of Fund A without the Fund having the 
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required minimum net assets in order to effect the reor- 
ganization. 


Sections 15[a], 15[b], 16[a] and 32[a] 


Section 15(a) of the Act provides, in pertinent part, that 
it shall be unlawful for any person to serve or act as 
investment advisor of a registered investment 
company, except pursuant to a written contract which 
has been approved by the vote of a majority of the out- 
standing voting securities of such registered company. 


Section 15(b) of the Act provides, in pertinent part, that 
it shall be unlawful for any principal underwriter of a 
registered open-end investment company to offer for 
sale or sell any security of which such investment 
company is the issuer, except pursuant to a written 
contract which has been approved by the board of 
directors or by vote of a majority of the outstanding 
voting securities of such registered company. 


Section 16(a) provides, in pertinent part, that no person 
shall serve as a director of a registered investment 
company unless elected to that office by the holder of 
the outstanding voting securities of the company. 


Section 32(a) provides, in pertinent part, that it shall be 
unlawful for any registered management investment 
company to file with the Commission any financial 
statement signed or certified by an independent public 
accountant unless such accountant has been selected at 
a meeting within thirty days before or after the 
beginning of the fiscal year or before the annual 
meeting of stockholders in that year by the vote, cast in 
person, of a majority of those members of the board of 
directors who are not interested persons of such regis- 
tered investment company and such selection has been 
ratified by the stockholders of such company. 


There will be no shares of the Fund issued and out- 
standing prior to the date the reorganization is effected 
and accordingly, there will not be any stockholders. 
Thus, the Company has caused the incorporator of the 
Fund to name, as directors of the Fund, all those 
persons who currently serve as members of the Board 
of Managers of Fund A. In addition, the Fund’s 
directors have approved an investment advisory 
agreement with the Company and have selected L. 
Cotton Thomas & Company, which is the independent 
public accountant for the Company and Fund A, as the 
independent public accountant for the Fund. It is 
currently contemplated that Fund shares will be sold 
only to the Company’s separate accounts (including 
Fund A) or general account and there is no present 
intention of offering the shares of the Fund directly to 
the public. Although VASC will continue to serve as the 
principal underwriter for Fund A, it is contemplated 
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that no person will serve as principal underwriter for 
the Fund and that there will not be an underwriting 
contract for the Fund. However, as the Company has 
organized the Fund, the Company may be deemed to be 
in control of Fund, and as such may be viewed as 
selling the shares of Fund to Fund A in connection with 
the reorganization. Accordingly, the Company may be 
viewed as the principal underwriter for Fund. 


Applicants, therefore, request exemption from the 
provisions of Sections 15(a), 15(b), 16(a) and 32(a), to 
permit the Company to function as Investment Adviser 
for the Fund and to permit the persons selected as 
directors and independent public accountants for the 
Fund by the Company to function as such until the first 
meeting of stockholders of the Fund which will be held 
not later than six (6) months after the consummation of 
the reorganization and further, to permit the Fund to 
sell its shares without having an effective underwriting 
agreement. 


Section 17[f] and Rule 17f-2 


Section 17(f)(3) provides, in pertinent part, that a regis- 
tered management investment company may maintain 
its securities and similar investments in its own 
custody, but only in accordance with such rules and 
regulations or orders as the Commission may from time 
to time prescribe for the protection of investors. Rule 
17f-2(b) provides, with certain exceptions, that such 
investments must be deposited in the safekeeping of a 
bank or other company whose functions and physical 
facilities are supervised by federal or state authority. 
Rule 17f-2(d) provides that no more than five (5) 
persons who are officers or responsible employees of 
such registered investment company shall have access 
to such investments. 


In accordance with the rule, investments of the Fund 
will be held in the safekeeping of Brown Brothers 
Harriman & Co., a bank which meets the requirements 
of the rule. Such agreement will permit inspection of 
the Fund’s investments. 


Shares of the Fund will be sold only to the general and 
separate accounts of the Company. Under Arkansas law 


the assets allocated to the general and separate 
accounts of the Company are deemed to be owned by 
the Company. The Company is subject to extensive 
supervision and regulation by the Commissioner of 
Insurance of the State of Arkansas as well as the insur- 
ance authorities of other states. Representatives of 
such insurance authorities periodically make a physical 
examination of securities held by the Company, 
including those allocated to its separate accounts. 
Representatives of such insurance authorities may 
consider it appropriate to inspect the securities and 
similar investments of the Fund in order to totally fulfill 





their responsibilities regarding the security of the 
Company assets. Applicants assert that the provision 
for access by such persons will furnish additional pro- 
tection to owners of or participants under variable 
annuity contracts participating in the separate accounts 
of the Company which invest in Fund shares. 


Applicants request an order pursuant to Section 17(f) 
and, pursuant to Section 6(c), an order of exemption 
from Rule 17f-2, to permit duly authorized representa- 
tives of the Commissioner of Insurance of Arkansas to 
have access to the assets of the Fund and to permit the 
safekeeping agreement for the Fund to provide for such 
access. 


Sections 26[a] and 27[c][2] 


Sections 26(a) and 27(c)(2) of the Act, in pertinent part, 
provide that a registered unit investment trust and any 
depositor or underwriter for such trust are prohibited 
from selling periodic payment plan certificates issued 
with respect to such trust unless the proceeds of all 
payments except such amounts as are deducted for 
sales load are deposited with a qualified bank as trustee 
or custodian and held under an agreement of custodian- 
ship containing certain specified provisions required by 
Section 26(a) of the Act. Section 26(a) of the Act 
provides, in pertinent part, that any such agreement 
must provide that: (i) the trustee or custodian shall 
have possession of all property of the unit investment 
trust and shall segregate and hold the same, in trust, 
subject only to the charges and collections specifically 
allowed under clauses (A), (B) and (C) of Section 
26(a)(2) until distribution to the security holders of the 
trust; (ii) the custodian bank shall not resign until the 
trust has been liquidated or a successor has been 
appointed, (iii) the custodian bank may collect from the 
income and, if necessary, from the corpus of the trust 
such fees for services performed and reimbursement of 
the expenses incurred as are provided for in the 
agreement; and (iv) no payment to the depositor shall 
be allowed the custodian bank as an expense except as 
a fee not exceeding such reasonable amount as the 
Commission may prescribe as compensation for 
performing bookkeeping and other administrative 
services normally performed by the custodian. 


After the proposed reorganization, all of Fund A’s 
assets will be shares of the Fund. In addition, to the 
extent permitted by applicable insurance regulatory 
authorities, the Fund will maintain an open-account 
system and certificates for shares of the Fund will not 
be issued to Fund A. Ownership of Fund shares will be 
shown only on the books and records of Fund A and the 
Fund. Ownership will not be represented by certificates 
which require custodianship for safekeeping. Accord- 
ingly, it is proposed that the Company act as custodian 
for Fund A and not appoint a bank or other trustee as 


custodian as required by Section 26(a)(1). The 
Company will maintain a record of all purchases and 
redemptions of mutual fund shares and will be 
responsible for the preparation of reports to the 
Securities and Exchange Commission and others, 
where required. The Company will pay for the expenses 
of safekeeping of Fund A assets. 


In support of the requested exemptions from the fore- 
going provisions of the Act, Applicants state the 
Company will hold the assets of Fund A physically seg- 
regated and separate from any other assets and that the 
Company will maintain a record of all purchases and 
redemptions of Fund shares in Fund A. 


Applicants represent that the Company is subject to 
extensive supervision and control by the Arkansas 
Insurance Commissioner and the comparable official of 
each state in which it does business. Such supervision 
requires the Company to file complete and detailed 
periodic reports. ‘Applicants also state that the activities 
of the Company are subject to review by the Arkansas 
Insurance Department and its representatives at all 
times and are subject to comprehensive periodic 
examinations. The Company’s obligations under 
variable annuity contracts issued in respect of Fund A 
are general obligations of the Company and may not be 
abrogated. Applicants also state that any substitution 
of the shares of an underlying fund for the shares of 
Fund can only take place in compliance with the 
requirements of the Act. 


As further protection, the Company maintains with 
United States Fire Insurance Company, a commercial 
blanket bond for $1,000,000. An additional fidelity 
bond, in the amount of $150,000, is maintained with the 
same insurer by the Fund. 


Applicants assert that the foregoing laws, regulations 
and arrangements will provide substantial assurance 
that all obligations under the contracts issued by the 
Company will be performed. 


Applicants therefore request an exemption from the 
provisions of Sections 26(a) and 27(c)(2) to the extent 
necessary to make the requirement of a trust inappli- 
cable and to permit the operation of Fund A in the 
manner herein described. 


Applicants hereby consent that the foregoing requested 
exemptions from Sections 26(a) and 27(c)(2) may be 
made subject to the following conditions: (1) the charges 
to variable annuity Contract Owners for administrative 
services shall not exceed such reasonable amounts as 
the Commission shall prescribe, jurisdiction being 
reserved for such purpose, and (2) the payment of 
sums and charges out of the assets of Fund A shall not 
be deemed to be exempted from regulation by the 
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Commission by reason of the requested Order; 
provided, that Applicants’ consent to this condition 
shall not be deemed to be a concession to the Commis- 
sion of authority to regulate the payment of sums and 
charges out of such assets other than charges for 
administrative services, and Applicants reserve the 
right in any proceeding before the Commission, or in 
any suit or action in any court, to assert that the 
Commission has no authority to regulate the payment of 
such other sums or charges. 


Section 6[c] 


Section 6(c) authorizes the Commission to exempt any 
person, security or transaction or any class or classes of 
persons, securities or transactions, from the provisions 
of the Act and Rules promulgated thereunder if and to 
the extent that such exemption is necessary or appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


Sections 11[a] and 11[c] 


Section 11(a) of the Act provides that it shall be unlaw- 
ful for any registered open-end company, or any princi- 
pal underwriter for such a company, to make, or cause 
to be made, an offer to the holder of a security of such 
company, or of any other open-end investment 
company, to exchange his security for a security in the 
same or another such company on any basis other than 
the relative net asset values of the respective securities 
to be exchanged unless the terms of the offer have first 
been submitted to and approved by the Commission. 
Section 11(c) provides that, irrespective of the basis of 
exchange, the provisions of Section 11(a) shall be appli- 
cable to any type of offer of exchange of the securities 
of aregistered unti investment trust for the securities of 
any other investment company. 


Applicants state that the proposed reorganization may 
be construed to involve, as part of the series of transac- 
tions necessary to effect the reorganization, the 
exchange of securities of a registered unit investment 
trust for the securities of another registered investment 
company. 


Accordingly, Applicants have requested an order 
pursuant to Section 11 of the Act to the extent neces- 
sary to effect the proposed reorganization. 


Section 17 


Section 17(a) of the Act, in pertinent part, provides that 
it shall be unlawful for any affiliated person or promoter 
of or principal underwriter for a registered investment 
company, or any affiliated person of such person, 
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promoter or principal underwriter, acting as a 
principal, knowingly to sell to or purchase from such in- 
vestment company, any security or other property. 


Section 17(b) of the Act essentially provides that the 
Commission, upon application, shall exempt from the 
provisions of Section 17(a) a proposed transaction if 
evidence established that the terms of the proposed 
transaction, including the consideration to be paid or 
received, are fair and reasonable and do not involve any 
overreaching on the part of any person concerned and 
that the ‘proposed transaction is consistent with the 
policy of each registered investment company 
concerned and with the general purposes of the Act. 


Applicants state that the Company is the investment 
adviser to Fund A and will be for the Fund and is, 
therefore, and affiliated person of the Fund and of Fund 
A. Since the Company has organized the Fund and 
Fund A, it may be deemed, for purposes of the Act, to 
be the promoter of, and at present in control of, the 
Fund and Fund A. Consequently, the Fund and Fund A 
may be considered affiliated persons of the Company. 
As a result, in connection with the proposed reorgan- 
ization and the transactions whereby Fund A will 
become a unit investment trust, Applicants represent 
that: 


(a) An affiliated person and promoter (the Company) 
of aregistered investment company (the Fund) will sell 
securities and other property (all of the assets of Fund 
A) to such registered investment company; 


(b) An affiliated person (the Fund) of a registered 
investment company (Fund A) will purchase securities 
and other property (all of the assets of Fund A) from 
such registered investment company; 


(c) An affiliated person (the Fund) of a registered 
investment company (Fund A) will sell securities (Fund 
shares) to such registered investment company; 


(d) An affiliated person and promoter (the Company) 
of two registered investment companies (the Fund and 
Fund A) might be deemed to be selling securities (Fund 
shares) to a registered investment company (Fund A); 
and 


(e) An affiliated person (the Company) of a registered 
investment company (Fund A) might be deemed to be 
purchasing securities (Fund shares) from such 
registered investment company. 


Applicants assert that the terms of the transactions, 
including the consideration to be paid or received, are 
reasonable and fair and do not involve overreaching on 
the part of any person concerned. Applicants note that 
the Fund will be acquiring the assets of Fund A and will 





», issue in exchange therefore its shares which will have a 

/value equal to the value of the assets acquired. After 
the exchange, the Fund shares transferred to Fund A 
will have a value equal to the assets transferred to the 
Fund. Thus, the transactions themselves will not confer 
any advantage on any party at the expense of any other 
party thereto. Furthermore, all expenses attributable to 
the proposed reorganization, including those incurred 
in connection with these transactions, will be borne by 
the Company. 


Applicants assert that the transactions are consistent 
with the policies of the Fund and have been approved 
by its Board of Directors. The investment objectives, 
policies and restrictions of the Fund are substantially 
the same as those of Fund A. Consequently, all of the 
assets of Fund A transferred to the Fund will be 
compatible with the investment objectives, policies and 
restrictions of the Fund. 


Applicants assert that the transactions are consistent 
with the general purposes of the Act since the result 
thereof will be essentially changes in form which will 
permit the Company to conform the pattern of registra- 
tion and regulation of its variable annuity operations to 
that used by most other life insurance companies 
engaged in the sale of variable annuity contracts 
subject to the federal securities laws. 


Accordingly, Applicants request, pursuant to Section 
17(b) of the Act, an exemption from Section 17(a) to the 
extent necessary to permit the transactions described. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 29, 1977, at 5:30 
p.m. submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney at law, 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following December 29, 1977, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commissions own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10041/December 7, 1977 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL CORPORATE INVESTORS, INC. 
1295 State Street 
Springfield, Massachusetts 01111 


(812-4211) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Massachusetts 
Mutual Life Insurance Company (‘‘Insurance Com- 
pany’’), a mutual life insurance company organized 
under the laws of the Commonwealth of Massachu- 
setts, and MassMutual Corporate Investors Inc. 
(‘‘Fund’’), a non-diversified, closed-end management 
investment company registered under the Investment 
Company Act of 1940 (‘‘Act’’) (hereinafter the 
Insurance Company and the Fund are referred to 
collectively as ‘‘Applicants’’), have filed an application 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder for an order of the Commission permitting 
the Insurance Company to be the sole purchaser of 
$6,000,000 in principal amount of a new issue of 912% 
15 year senior notes of Aberdeen Manufacturing Cor- 
poration (‘‘Aberdeen’’). All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained 
therein, which are summarized below. 


The application states that, pursuant to an order of the 
Commission issued August 19, 1971 (Investment 
Company Act Release No. 6690) (‘‘Original Order’’), 
the Insurance Company, which acts as investment 
adviser to the Fund, is permitted to invest concurrently 
for its general account in each issue of securities 
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purchased by the Fund at direct placement and to exer- 
cise warrants, conversion privileges and other rights at 
the same time as the Fund. That order is subject to 
several conditions, one of which requires, generally, 
that purchases at direct placement of securities which 
would be consistent with the investment policies of the 
Fund be shared equally by the Insurance Company and 
the Fund. Another condition is that, once the:Insurance 
Company and the Fund have acquired interests in an 
issuer, neither the Insurance Company nor the Fund, 
unless otherwise permitted by order of the 
Commission, may acquire any furhter interest in such 
issuer other than interests in all respects identical. 


The application states that the Insurance Company has 
been offered for purchase at direct placement 
$6,000,000 in principal amount of a new issue of 912% 
15-year senior notes (‘‘New Notes’’) of Aberdeen. 
According to the application, Aberdeen intends to 
apply the proceeds from the sale of the New Notes to 
reduce short-term bank borrowings. The application 
further states that, should the order requested herein 
be granted, the Insurance Company will be the sole 
purchaser of the New Notes. 


Applicants request an order of the Commission 
permitting the Insurance Company to acquire the New 
Notes, since the Insurance Company and the Fund each 
hold the following securities issued by Aberdeen: (1) 
$943,500 in principal amount of 834% senior notes due 
1989; and (2) $500,000 in principal amount of 714% 
convertible subordinated notes due 1989 (together 
referred to as the ‘‘Jointly Held Abeerdeen 
Securities’). Applicants state that the Fund acquired 
its investment in the Jointly Held Aberdeen Securities 
on April 21, 1973 pursuant to an order of the 
Commission dated April 2, 1973 (‘‘Special Order’’). 
The Special Order was necessary due to prior individual 
ownership by the Insurance Company of securities of 
Aberdeen. Applicants state that in addition the 
Aberdeen securities held alone by the Insurance 
Company comprise $1,521,000 in principal amount of 
Aberdeen 7 5/8% senior notes due 1989 and $400,000 
in principal amount of Aberdeen 5 7/8% convertible 
subsordinated notes due 1988. Applicants state that 
neither the Insurance Company nor the Fund owns any 
securities of Aberdeen other than those described in 
this paragraph. 


Three obstacles would prohibit the proposed 
transaction: (1) a financial covenant contained in the 
purchase agreement governing the purchase in 1973 of 
the Jointly Held Aberdeen Securities (‘1973 Purchase 
Agreement’’); (2) a provision in the Original Order 
preventing any further acquisition of interest in 
Aberdeen by the Insurance Company alone; and, 
therefore, (3) the provisions of Section 17(d) of the Act 
and Rule 17d-1 thereunder. 
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As to the prohibition created by the financial covenant, 
Applicants state that in order to secure the permission 
of the Fund and the Insurance Company for the 
issuance of the New Notes, Aberdeen has agreed to 
increase the interest rate on 8 %4% senior notes due 
1989 held by the Insurance Company and the Fund to 
9% and to eliminate provisions in the 1973 Purchase 
Agreement subordinating the 7%% convertible 
subordinated notes due 1989 to certain other indebted- 
ness of Aberdeen. 


Applicants represent that upon the upgrading in 
priority of the 7%4% convertible subordinated notes due 
1989, those notes will be equal in priority with the 7 
5/8% senior notes of Aberdeen held by the Insurance 
Company Alone, the 9% (upgraded from 8%4%) senior 
notes held by the Insurance Company and the Fund, 
and the New Notes. Applicants also state that 
Aberdeen has requested that all the financial 
covenants included in the 1973 Purchase Agreement be 
restated to conform them to the financial covenants 
to be contained in the purchase agreement relating to 
the New Notes. 


Applicants state that the Board of Directors of the Fund 
has unanimously approved the proposed amendments 
to the Jointly Held Aberdeen Securities and 1973 
Purchase Agreement and, has determined that such 
amendments are in the best interests of the Fund. 


As to the Original Order, Applicants state that, unless 
the application is granted, the condition requiring that 
the acquisition of any further interest in an issuer be in 
all respects identical will prevent the purchase of the 
New Notes by the Insurance Company. In the proposed 
purchase of New Notes, the Insurance Company will be 
the sole purchaser; thus, the acquisition of that interest 
would not comply with the terms of the Original Order. 
Applicants submit, however, that although the New 
Notes are not an appropriate investment for the Fund, 
they are an appropriate investment for the general 
account of the Insurance Company. 


Applicants state that the Fund’s investment policy 
specifies that the principal investments of the Fund will 
be long-term obligations and, occasionally, preferred 
stocks, purchased directly from the issuers, if such 
obligations or preferred stocks have equity features 
such aS accompanying shares of common stock, 
securities convertible into such shares, or conversion 
rights or warrants to purchase such shares. In the 
opinion of the Insurance Company, while that policy 
would not preclude the purchase of short-term and 
readily marketable securities when the Fund is not fully 
invested, the purchase from an issuer of long-term 
securities without accompanying equity features would 
violate the Fund’s investment policy. The Applicants 
assert that, since the New Notes do not have any 





accompanying equity features, they would not be an 
/nvestment permitted by the investment policies of the 
Fund. 


The Applicants represent that the absence of any equity 
features accompanying the New Notes is attributed to 
Aberdeen’s stronger present financial condition as 
compared to 1973, when the Jointly-Held Aberdeen 
Securities were offered. They state that, in view of this 
factor and the present nature of the money markets, 
Aberdeen need not offer an equity feature to potential 
lenders. 


Applicants state that the condition in the Original Order 
requiring all further interests in an issuer to be in all 
respects identical is, by its terms, subject to further 
order of the Commission. Applicants argue that, in a 
case where a proposed issue of securities by an issuer, 
in which the Insurance Company and the Fund have 
previously made concurrent investments, is not within 
the investment policies of the Fund, the Commission 
should be in a position to permit the Insurance 
Company to acquire such issue by special order. The 
Insurance Company submits that this is such a case, 
and that to make available to the Insurance Company 
the investment opportunity presented by the New 
Notes is not less advantageous to the Fund and is 
consistent with the provisions, policies, and purposes of 
‘y the Act. 


Applicants state that the proposed sale of the New 
Notes to the Insurance Company is in no way connected 
to the sale of the Jointly Held Aberdeen Securities or to 
any other sale of securities to the Insurance Company 
or the Fund by Aberdeen other than by virtue of the fact 
that the Insurance Company had an established rela- 
tionship with Aberdeen through the acquisition of 
Aberdeen securities. 


Section 17(d) of the Act and Rule 17d-1 thereunder, 
taken together, provide, in part, that it is unlawful for 
an affiliated person of a registered investment 
company, acting as principal, to effect any transaction 
in which such investment company is a joint partici- 
pant, without the permission of the Commission. Rule 
17d-1 provides, in part, that in passing upon applica- 
tions for orders granting such permission, the 
Commission will consider (1) whether the participation 
of the investment company in such transaction on the 
basis proposed is consistent with the provisions, 
policies, and purposes of the Act, and (2) the extent to 
which such participation is on a basis different from or 
less advantageous than that of other participations. 


As to the provisions of Section 17(d) and Rule 17d-1 
_ thereunder, Applicants submit that the proposed 
investment by the Insurance Company in the New 
Notes would not be less advantageous to the Fund than 


to the Insurance Company, since investment in the New 
Notes would be contrary to its stated investment 
policies. The Insurance Company submits that it will be 
disadvantaged if it is not permitted to acquire the New 
Notes. The purpose of the application, the Applicants 
state, is to avoid disadvantage to the Insurance 
Company. 


Applicants argue that, even though the Fund is not 
permitted under its investment policies from 
participating in the purchase of the New Notes, the 
issuance of the New Notes will provide a benefit to the 
Fund, in that the issuance of the New Notes to the 
Insurance Company will be conditioned upon an 
increase in the interest rates on the 8-34% senior notes 
of Aberdeen held by the Fund to.9%, and upon the 
upgrading in priority of the 7 %4% convertible subor- 
dinated notes of Aberdeen, as described above. 


The Insurance Company represents that it has paid the 
filing fee in connection with this application and will 
pay all other fees or expenses associated with any appli- 
cation required by the proposed investment of the In- 
surance Company in the New Notes, filed or joined in 
by the Fund, to enable the Fund to convert any of the 
Jointly Held Aberdeen Securities owned by it. 


MassMutual Income Investors Inc. 


The application states that the Insurance Company is 
also investment adviser to MassMutual Income 


Investors Inc. (‘‘Income Investors’’), a closed-end 
investment company registered under the Act. 
Applicants represent that Income Investors is subject to 
an investment policy that it invest at least 75% of its 
total assets in one or more of five categories of high- 
grade interest-bearing publicly traded debt securities 
and in cash or cash equivalents. In addition, Income 
Investors is subject to an investment restriction that it 
invest not more than 25% of its assets in certain types 
of securities of lower ratings or in restricted securities 
(i.e., those subject to legal or contractual delay in, or 
restrictions on, resale). 


According to Applicants, as of November 18, 1977, 
Income Investors had approximately $26.7 million (or 
19.1%) of its assets invested in or committed to this 
25% category, and the remaining leeway in this 
category does not have to be utilized by Income 
Investors. Even if Income Investors increases its 25% 
category investments, is not required to do so, 
according to the application, by investing in direct 
placement securities. 


The Insurance Company believes that the New Notes 
are not an appropriate investment for Income Investors. 
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The operating results (sales and earnings) together 
with the financial position (as indicated by debt as a 
percentage of total capitalization and/or by guarantees) 
of all Income Investors’ direct placement investments 
and commitments therefore are, in the opinion of the 
Insurance Company, stronger from a credit standpoint 
than Aberdeen. Even if additional direct placements 
are deemed advisable for Income Investors sometime in 
the furture, the Insurance Company states that it would 
expect to find potential direct placement investments 
with stronger financial ratios than the New Notes for 
the remaining leeway contained in Income Investors’ 
25% category referred to above. 


In view of the foregoing, Applicants request an order 
pursuant to the provisions of Section 17 (d) of the Act and 
rule 17d-1 thereunder: (1) permitting the Insurance 
Company to acquire the New Notes notwithstanding 
ownership by the Insurance Company and the Fund of 
the Jointly Held Aberdeen Securities, and (2) permitting 
Applicants to amend the Jointly Held Aberdeen 
Securities and the 1973 Purchase Agreement in the 
manner they propose. 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than December 29, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 


to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commision’s 
own motion. Persons who request a hearing, or advice 
as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10042/December 7, 1977 


In the Matter of 


INTERFUND, !NC. 
P.O. Box 550 
Bellevue, Washington 98009 


(811-2089) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


Interfund, Inc. (‘‘Applicant’’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, non-diversified, management investment 
company, filed an application on April 15, 1977, and 
amendments thereto on June 24, 1977 and October 12, 
1977, for an order of the Commission, pursuant to 
Section 8(f) of the Act, declaring that Applicant has 
ceased to be an investment company as defined in 
the Act. 


On October 28, 1977, a notice (Investment Company 
Act Release No. 9978) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company as 
defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Interfund, Inc. shall 
forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10043/December 7, 1977 


In the Matter of 
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_ THE PAUL REVERE COURIER FUND, INC. 
418 Chestnut Street 
Worcester, Mass. 01608 


(811-1732) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


On November 2, 1977, a notice was issued (Investment 
Company Act Release No. 9986) of an application filed 
on September 14, 1977 by The Paul Revere Courier 
Fund, Inc. (‘‘Applicant’’), an open-end diversified 
management investment company registered under the 
Investment Company Act of 1940 (‘‘Act’’), for an order 
of the Commission declaring that Applicant has ceased 
to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
) Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act. 
that the registration of The Paul Revere Courier Fund, 
Inc., under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10044/December 7, 1977 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


AND 
MASSMUTUAL CORPORATE INVESTORS, INC. 


4 1295 State Street 
Springfield, Massachusetts 01111 


(812-4168) 


ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER 


Massachusetts Mutual Life Insurance Company 
(‘Insurance Company’’), a mutual life insurance 
company organized under the laws of the 
Commonwealth of Massachusetts, and MassMutual 
Corporate Investors, Inc. (‘‘Fund’’), a non-diversified, 
closed-end management investment company reg- 
istered under the Investment Company Act of 1940 
(‘‘Act’’) (hereinafter collectively referred to as 
“‘Aplicants’’), filed an application on August 4, 1977, 
and an amendment thereto on September 30, 1977, 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, for an order of the Commission permitting 
the Insurance Company to purchase $8,000,000 in 
principal amount of a new issue of 8.90% Senior Notes 
of Viacom International, Inc. (‘‘Viacom’’), acompany in 
whose securities Applicants have invested pursuant to 
an arrangement that prohibits, absent an order of 
the Commission, further investments in that company 
by either Applicant unless such investments are 
identical. 


On October 25, 1977, a notice was issued (Investment 
Company Act Release No. 9970) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, that 
the participation of the Fund in the proposed 
transaction, on the basis proposed, is consistent with 
the provisions, policies and purposes of the Act, and 
that such participation is on a basis not less 
advantageous than that of other participants. 


IT IS HEREBY ORDERED, pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder, that the proposed 
transaction be, and hereby is, permitted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10045/December 7, 1977 


In the Matter of 


CORPUS CHRISTI CAPITAL CORPORATION 
70 Pine Street 

New York, New York 10005 (812-4201) 
NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Corpus Christi 
Capital Corporation (‘‘Applicant’’), a corporation 
organized under the laws of the State of New York on 
September 30, 1977, filed an application on October 4, 
1977, and amendments thereto on November 17, 1977 
and December 1, 1977, for an order of the Commission 
pursuant to Section 6(c) of the Investment Company Act 
of 1940 (‘‘Act’’) exempting Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations mader therein, 
which are summarized below. 


Applicant’s authorized capital stock consists of two 
hundred and seventy shares of common stock 
designated ‘‘Class A Shares’’, two hundred and 
seventy shares of common stock designated ‘‘Class B 
Shares’’, and one hundred and eighty shares of 
common stock designated ‘‘Class C Shares’’. The Class 
A Shares will be issued to ICI Americas Inc. (‘‘IC!’’), or 
its wholly-owned subsidiary ICI Petrochemicals Inc. 
(‘‘ICl’s Partner’’). ICI is a wholly-owned subsidiary of 
ICl American Holdings, Inc., a Delaware Corporation, 
which in turn, is a wholly-owned subsidiary of Imperial 
Chemical Industries Limited, an English Company 
(ICI’s ‘‘Ultimate Parent’’). The Class B Shares will be 
issued to Champlin Petroleum Company (‘‘Cham- 
plin’’), or its wholly-owned subsidiary, Champlin 
Petrochemicals, Inc. (‘‘Champlin’s Partner’’). Cham- 
plin, a Delaware Corporation, is a wholly-owned 
subsidiary of Union Pacific Corporation, a Utah 
Corporation, (Champlin’s ‘‘Ultimate Parent’’). The 
Class C Shares will be issued to Soltex Polymer 
Corporation (‘‘Soltex’’), or its wholly-owned subsidiary 
Soltex Petrochemicals, Inc. (‘‘Soltex’s Partner’’). 
Soltex, a Delaware Corporation, is a wholly-owned 
subsidiary of Solvay et Cie, S.A., a Belgian Corporation 
(Soltex’s ‘‘Ultimate Parent’’). ICI, Champlin and 
Soltex are hereinafter referred to as the ‘‘Direct 
Parents’’. 


As of December 31, 1976 the consolidated assets 
employed of Imperial Chemical Industries Limited and 
consolidated subsidiaries were L3.5 billion ($6.0 billion 
at £= $1.70), those of Union Pacific Corporation and 
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consolidated subsidiaries $3.7 billion, those of Solvay et 
Cie, S.A. and consolidated subsidiaries BF 92.2 billion 
($2.6 billion at BF = $0.278), those of ICI $444.9 
million, those of Champlin and consolidated 
subsidaries $752.0 million, and those of Soltex and 
consolidated subsidiaries $110.0 million. 


ICl’s Partner, Champlin’s Partner and Soltex’s Partner 
have respective interests of 37.5%, 37.5% and 25% in 
Corpus Christi Petrochemical Company (‘‘CCPC’’), a 
partnership organized under the Texas Uniform 
Partnership Act. Each Partner is a Delaware 
Corporation. CCPC proposes to engage in financing, 
construction and operation of an ethylene producing 
plant (‘‘Ethylene Complex’’) near Corpus Christi, 
Texas. The sole business of the Partners will be to 
participate as partners in CCPC and activities 
incidental thereto. The initial capital and paid-in 
surplus of each of the Partners does not exceed 
$10,000. 


Applicant was formed to act as a finance vehicle 
through which CCPC may borrow funds from certain 
institutional lenders (the ‘‘Lenders’’). Applicant 
represents that the principal reason for this method of 
financing is to facilitate the qualification of its securities 
for purchase by the Lenders under the legal investment 
laws of certain states, such as Section 81(2)(a) of the 
New York Insurance Law. 


Applicant proposed to sell, over a period of time, up to 
$525 million of its Secured Notes (the ‘‘Secured 
Notes’’) issued pursuant to a Collateral Trust Indenture 
between the Applicant and a Trustee. The Secured 
Notes will bear interest of 9-1/4% per annum and will 
mature fourteen years after completion of the Ethylene 


Complex, but in any event not later than 1997. 
Applicant represents that the original Lenders will 
consist of eight insurance companies each with 
admitted assets of more than one billion dollars (the 
Secured Notes to the Lenders in transactions exempt 
Lenders in case of a default by an original Lender). No 
original Lender will have a participation in the 
borrowing of less than 1.9% of the total borrowing, and 
no such Lender’s participation will exceed 5% of that 
Lender’s admitted assets. Applicant plans to sell its 
Secured Notes to th Lenders in transactions exempt 
from the registration requirements of the Securities Act 
of 1933, as amended, by virtue of the provisions of 
Section 4(2) thereof. The Secured Note purchase 
agreements will contain representations that the 
Lenders are purchasing the Secured Notes for 
investment and not with the view to resale or 
distribution thereof, and that the Lenders will not resell 
the Secured Notes in violation of the Securities Act of 
1933. Proceeds of the sale of the Secured Notes will be 
used to purchase CCPC Mortgage Notes (‘‘Mortgage 
Notes’’). 





. Applicant’s Secured Notes will be secured by a pledge 

jand assignment of CCPC’s Mortgage Notes to the 
Trustee. The Mortgage Notes will be secured by (i) a 
mortgage upon the Ethylene Complex and (ii) the 
assignment of certain of CCPC’s rights under (A) 
Completion and Cash Deficiency agreements from 
CCPC’s Partners to CCPC, pursuant to which each 
Partner will severally agree to cause CCPC to use its 
best efforts to complete the Ethylene Complex (unless 
the Ethylene Complex shall be abandoned), and to 
provide funds to CCPC for the payment of the excess of 
all expenses, liabilities and obligations of CCPC 
becoming due and payable over the cash resources 
available to CCPC (CCPC will assign its rights to such 
funds only to the extent of debt service on the Mortgage 
Notes and related expenses), (B) agreements from each 
Direct Parent to CCPC to cause its Partner to fulfill its 
obligations under the Completion and Cash Deficiency 
Agreements, and (C) guaranties by each Ultimate 
parent of its Direct Parent’s obligations to CCPC in 
respect of the Completion and Cash Deficiency 
Agreement to which its Partner is a party. The Secured 
Notes, therefore, will be secured by a mortgage on the 
Ethylene Complex and by assignment of commitments 
of the Partners, the Direct Parents, and the Ultimate 
Parents. 


Applicant states that it may from time to time incur 

. other indebtedness, by borrowing money from banks, 
issuing securities in private placement transactions to 
institutional investors or otherwise, for the purpose of 
relending the net proceeds thereof to CCPC, subject to 
the conditions set forth herein. Applicant represents 
that is has no present plans to incur any such 
indebtedness. 


Section 3(a)(1) of the Act defines the term ‘‘investment 
company’”’ to include any issuer which is . . . engaged 
primarily, or proposes to engage primarily in the 
business of investing, reinvesting, or trading in 
securities.’’ Section 3(a)(3) of the Act defines 
‘investment company’’ to include any issuer which ‘‘is 
engaged or proposes to engage in the business of 
investing, reinvesting, owning, holding or trading in 
securities, and owns or proposes to acquire investment 
securities having a value exceeding 40 per centum of 
such issuer’s total assets (exclusive of government 
securities and cash items) on an unconsolidated basis.’’ 


Applicant states that its only significant assets will be 
amounts receivable in respect of loans made by it to 
CCPC. Applicant may be considered to be an 
‘investment company”’ as defined in Section 3 of the 
Act because (i) the Applicant is an issuer proposing to 
engage primarily in the business of investing in the 
Mortgage Notes of CCPC, which would be ‘‘securities’’ 
as defined in the Act; (ii) the Applicant proposes to 
acquire ‘‘investment securities’’ having a value 
exceeding 40 per centum of the Applicant’s total assets’ 


and (iii) the Applicant’s voting stock will be owned by 
the Direct parents (or the Partners), each of which has a 
beneficial interest in the voting stock of the Applicant 
exceeding ten per centum, and the securities of each 
Direct Parent (or Partner) might be deemed to be held 
by more than 100 persons. 


Section 6(c) of the Act provides that the Commission, 
by order upon application, may conditionally or 
unconditionally exempt any person or transaction from 
any provision or provisions of the Act if and to the 
extent that such exemption is necessary or appropriate 
in the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant submits that it is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes of the Act to exempt Applicant from 
all provisions of the Act for the following reasons: 


(1) The sole purpose and the business of 
the Applicant at this time is to serve as a 
vehicle to facilitate the obtaining of funds by 
CCPC by borrowing up to $525 million from 
institutional lenders from time to time and 
by lending the proceeds of these borrowings 
to CCPC. 


(2) The only significant assets of the 
Applicant will be receivables in respect of its 
holdings of CCPC’s Mortgage Notes (or 
other CCPC debt) which will be in a 
principal amount equal to, and will be 
pledged to secure, the Applicant’s Secured 
Notes (or other debt of the Applicant). 
Payments on the Mortgage Notes (or such 
other CCPC debt) are to be applied to the 
payment of the principal of and premium (if 
any) and interest on the Applicant’s Secured 
Notes (or such other debt of the Applicant). 
The Applicant will not deal with such assets 
in any way and will not trade in or deal with 
securities. 


(3) The Applicant will not hold any 
securities other than CCPC Mortgage Notes 
or other CCPC debt. 


(4) The Collateral Trust Indenture pur- 
suant to which the Applicant will issue its 
Secured Notes will provide that the 
Applicant will not consolidate or merge with 
or into any other corporation or merge any 
corporation into it or sell, transfer, lease or 
otherwise dispose of the trust estate or of 
any interest therein. 
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(5) The purchase of the Secured Notes of 
the Applicant will purportedly be the 
equivalent of purchasing the obligations of 
CCPC itself. Applicant contends that CCPC 
could sell such obligations itself with no 
questions arising under the Act. 


(6) Neither CCPC, the Partners, the Direct 
parents, ICl American Holdings, Inc., nor 
the Ultimate Parents are ‘‘investment 
companies’’ as defined in Section 3(a) of the 
Act. 


(7) All securities of the Applicant except 
its voting stock, which will be owned by the 
Direct Parents or the Partners, will be sold 
to institutional investors in transactions 
exempt from registration under the 
Securities Act of 1933, as amended. 
Although the voting securities of the 
Applicant are indirectly held by the many 
investors in the Ultimate Parents, the Direct 
parents’ (or the Partners’) proportionate 
shares in the assets of the Corporation 
represent only a small percentage of the 
value of the total assets of the Ultimate 
Parents. 


Applicant has agreed and consented that, as conditions 
to any order of the Commission: (1) the Applicant will 
file with the Commission, within 120 days after the 
close of each fiscal year of the Applicant, commencing 
with the first fiscal year in which it issues and sells any 
debt securities, an annual balance sheet, income and 
surplus statement, and a schedule of investments; and 
(2) the Applicant will not issue any additional debt 
securities following the issuance of the Secured Notes 
unless Applicant shall first given written notice to the 
Commission describing the proposed issuance of such 
additional debt securities not later than 30 days prior to 
the date of such proposed issuance; subject, however, 
to the right of the Commission, upon request of 
Applicant, to decrease such number of days. If the 
Commission shall, after receipt of said written notice, 
determine that a substantial question shall exist as to 
whether or not the exemption granted by the Order 
requested should continue, it shall mail or otherwise 
give notice to the effect to Applicant at its offices, 70 
Pine Street, New York, New York 10005 (or at such 
other address as Applicant may have previously 
specified in writing to the Commission) within 15 days 
after the receipt by the Commission of said written 
notice from Applicant and, in such event, the Applicant 
will not consummate the proposed issuance of such 
additional debt securities except in accordance with an 
appropriate order of the Commission. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1978, at 530 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof 
of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10046/December 7, 1977 


In the Matter of 

MULTI-AMP CORPORATION 

4271 Bronze Way 

Dallas, Texas 75237 

(812-4204) 

ORDER PURSUANT TO SECTION 17(b) OF THE ACT 


EXEMPTING PROPOSED TRANSACTION FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT 


On November 11, 1977, a notice was issued (Investment 
Company Act Release No. 10011) of the filing of an 


application on October 12, 1977, by Multi-Amp 
Corporation for an order pursuant to Section 17(b) of 
the Investment Company Act of 1940 (‘‘Act’’) 





5 
v 


exempting from the provisions of Section 17(a) of the 
Act Applicant’s proposed purchase of 89,000 shares of 
its common stock from the National Growth Fund, a 
fund of the National Securities Funds, an investment 
company registered under the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that the 
terms of the proposed transaction, including the 
consideration to be paid or received, are fair and 
reasonable and do not involve any overreaching on the 
part of any person concerned, and that the proposed 
transaction is consistent with the policy of the National 
Growth Fund and with the general purposes of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 

that the proposed transaction to be entered into by 

Multi-Amp Corporation, involving the purchase of 

shares of its common stock from the National Growth 

Fund be, and hereby is, exempted from the provisions 
of Section 17(a) of the Act. 


’ For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10047/December 7, 1977 


In the Matter of 


THE LEHMAN CORPORATION 
One South William Street 
New York, New York 10004 


(811-12) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT THE APPLICANT HAS CEASED 
TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that The Lehman 
Corporation, a Maryland Corporation (‘‘Applicant’’), 
registered under the Investment Company Act of 1940 
(‘‘Act’’) as a closed-end diversified management 
investment company, has filed an application pursuant 
to Section 8(f) of the Act, on behalf of The Lehman 
Corporation, formerly a Delaware corporation 
(‘‘Lehman Delaware’’), registered under the Act as a 
closed-end diversified management investment com- 
pany, for an order of the commission declaring that 
Lehman Delaware has ceased to be an investment 
company as defined in the Act. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that on February 15, 1977 Applicant’s 
Board of Directors and the Board of Directors of 
Lehman Delaware approved a merger transaction 
(‘‘transaction’’) whereby Lehman Delaware would 
merge into Applicant, then a subsidiary of Lehman 
Delaware, with Applicant as the surviving corporation. 
Applicant represents that the purpose of the 
transaction was to change the state of incorporation of 
Lehman Delaware from Delaware to Maryland. The 
sole stockholder of Applicant, Lehman Delaware, 
approved the transaction on February 15, 1977. The 
stockholders of Lehman Delaware approved the 
transaction at their annual meeting held on April 19, 
1977. 


The transaction was consummated on April 30, 1977, 
pursuant to the requirements of the General 
Corporation Laws of the States of Delaware and 
Maryland and Lehman Delaware’s existence was 
terminated on that date. The outstanding shares of 
Lehman Delaware’s Capital Stock were converted into 
shares of Applicant’s Capital Stock at the ratio of one 
share of Applicant for each share of Lehman Delaware. 
Applicant succeeded to all Lehman Delaware’s assets 
and liabilities by operation of law. Stockholders were 
not required to exchange their stock certificates. An 
amendment to Applicant’s registration statement 
reflecting the changes effected by the transaction was 
filed with the Commission on May 2, 1977. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order, and 
upon the effectiveness of such order, the registration 
shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 


SEC DOCKET/1057 





request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communciation should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10048/December 7, 1977 


In the Matter of 


SOUTHERN STATES FUND, INC. 
924 B Street 
North Wilkesboro, North Carolina 28659 


(811-2360) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT SOUTHERN STATES FUND, INC., HAS 
CEASED TO BE AN INVESTMENT COMPANY. 


On November 10, 1977, a notice was issued (Investment 
Company Act Release No. 10006) stating that Southern 
States Fund, Inc. (‘‘Applicant’’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as a 
closed-end, non-diversified management investment 
company, filed an application on September 19, 1977, 
and an amendment thereto on October 21, 1977, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that it has ceased to be an 
investment company as defined in the Act. 
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The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has don ordered a 
hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Southern States Fund, Inc., 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10049/December 8, 1977 


In the Matter of 

KEYSTONE APOLLO FUND, INC. 
KEYSTONE OTC FUND, INC. 

and 

POLARIS FUND, INC. 

99 High Street 

Boston, Massachusetts 02110 


(812-4160) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT 


Keystone Apollo Fund, Inc. (‘‘Apollo’’), Keystone OTC 
Fund, Inc. (‘‘OTC’’), and Polaris Fund, Inc. 
(‘‘Polaris’’), investment companies registered under 
the Investment Company Act of 1940 (‘‘Act’’), filed an 
application pursuant to Section 17(b) of the Act for an 
order of the Commission exempting from the provisions 
of Section 17(a) of the Act a proposed statutory merger 
of Apollo, OTC and Polaris (the ‘‘Funds’’) into Polaris. 
On November 9, 1977, a notice was issued (Investment 
Company Act Rel. No. 10002) of the filing of the 
application. 





The notice gave interested persons an opportunity to 
ipa a hearing and stated that an order disposing of 
he application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that the 
terms of the proposed transaction are reasonable and 
fair and do not involve overreaching on the part of any 
person concerned, that the proposed transaction is 
consistent with the policies of the Funds and with the 
general purposes of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed merger of Apollo and OTC into 
Polaris be, and hereby is, exempted from the provisions 
of Section 17(a) of the Act. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10050/December 8, 1977 


In the Matter of 


KEYSTONE CUSTODIAN FUNDS, INC., 
THE KEYSTONE COMPANY OF BOSTON 


and 


CORNERSTONE FINANCIAL SERVICES, INC. 
99 High Street 
Boston, Massachusetts 02110 


(812-4206) 


ORDER GRANTING AN APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN EXEMPTION 
FROM SECTION 22(d) OF THE ACT AND PURSUANT 
TO SECTION 11(a) OF THE ACT TO PERMIT OFFERS 
OF EXCHANGE 


Keystone Custodian Funds, Inc., as trustee of the 
Keystone Custodian Funds, Series B-1, B-2, B-4, K-1, 
K-2, S-1, S-3 and S-4 (the ‘‘Funds’’), each of which is 
registered as an open-end, diversified, management 
, investment company under the Investment Company 
Act of 1940 (the ‘‘Act’’), The Keystone Company of 


Boston and Cornerstone Financial Services, Inc. filed 
an application on October 14, 1977, for an order of the 
Commission (1) pursuant to Section 11(a) of the Act to 
permit offers to exchange shares of the Funds on a 
basis other than their relative net asset values, and (2) 
pursuant to Section 6(c) of the Act granting an 
exemption from Section 22(d) of the Act in connection 
with such exchanges. 


On November 7, 1977, a notice (Investment Company 
Act Release No. 9995) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed offers of exchange be approved. 


IT 1S FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the request for exemption from Section 
22(d) of the Act to the extent requested be, and hereby 


is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10051/December 8, 1977 


In the Matter of 

ROWE PRICE NEW ERA FUND, INC. 

100 East Pratt Street 

Baltimore, Maryland 21202 

(812-4152) 

NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT FOR AN 


ORDER EXEMPTING APPLICANT FROM THE 
PROVISIONS OF SECTION 17(f) OF THE ACT 
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NOTICE IS HEREBY GIVEN that Rowe Price New Era 
Fund, Inc. (‘‘Applicant’’), an open-end, diversified, 
management investment company registered under the 
Investment Company Act of 1940 (‘‘Act’’), filed an 
application on July 5, 1977, and amendments thereto on 
September 7 and November 7, 1977, for an order, 
pursuant to Section 6(c) of the Act, exempting 
Applicant from Section 17(f)(1) of the Act to permit 
Applicant’s custodian, State Street Bank and Trust 
Company (‘‘State Street’’), to enter into a subcustodian 
agreement with The National Bank of Australasia, Ltd. 
(‘‘Bank’’) and to permit part of Applicant’s securities 
to be deposited with Bank in accordance with the terms 
of a subcustodian agreement. All interested persons 
are referred to the application on file with the 
Commission for a complete statement of the facts which 
are summarized below. 


Applicant’s investment objective is long-term growth of 
capital through investment in companies which 
primarily own or develop real estate and natural 
resources or which are expected to be able to offset 
higher business costs through the ability to adjust 
prices or control operating expenses. Applicant 
proposes to make an investment in the securities of 
Utah Mining Australia Limited (‘‘UMAL’’), an 
Australian corporation engaged through its subsidiary, 
Utah Development Corporation, in the business of 
mining coal and iron, primarily for export to Japan and 
Europe. The Securities of UMAL are traded on the 
Sydney and Melbourne Stock Exchanges. Applicant 
represents that there is no organized trading market 
outside of Australia in which the securities of UMAL or 
interests therein may be bought and sold. 


Applicant states that the provisions of the Articles of 
Association of UMAL require foreign owners of its 
shares to hold UMAL certificates in Australia in the 
name of a nominee with an address in Australia. 
Applicant proposes to enter into an agreement whereby 
State Street, a domestic bank which qualifies as a 
custodian under clause (1) of Section 17(f) of the Act, 
would act as its custodian. Applicant represents that 
neither State Street nor any bank organized under the 
laws of the United States or belonging to the Federal 
Reserve System has branch offices in Australia. 
Therefore Applicant proposes that State Street enter 
into a sub-custodian agreement with Bank subject to 
which securities of UMAL belonging to Applicant will 
be deposited in Bank. Bank is the second largest 
non-government bank in Australia in terms of profits 
and the third largest in terms of deposits. 


Applicant represents that Bank will be acting solely as 
the agent of State Street, will be subject only to the 
instructions of State Street and will not deal directly 
with Applicant. Applicant further represents that State 
Street as custodian will assume full legal liability for the 
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acts and omissions of Bank in its capacity as 
sub-custodian. In connection with this application 
Applicant has arranged with its domestic auditors to 
have their Australian affiliate verify by direct physcial 
examination the accuracy of the books and records of 
Bank relating to the moneys and securities received, 
held and disbursed for the account of State Street. The 
examination will include at least two scheduled and one 
surprise audits each fiscal year. 


Section 17(f) of the Act, in relevant part, provides that 
every registered management investment company 
shall maintain its securities and similar investments in 
the custody of a bank. A bank generally is defined in 
Section 2(a)(5) as a bank organized or doing business 
under the laws of any State or of the United States, ora 
member bank of the Federal Reserve System. Since 
foreign banks do not fall within the foregoing definition 
of a bank, Applicant requests an order of the 
Commission under Section 6(c) of the Act exempting it 
from the provisions of Section 17(f) to the extent 
necessary to permit Applicant’s proposed custodian to 
appoint Bank as its agent to hold and maintain 
securities of UMAL. Applicant represents that there is 
no ‘‘bank’’, within the meaning of Section 2(a)(5) of the 
Act authorized to do business in Australia, and 
accordingly that unless Applicant is granted an order 
under Section 6(c) of the Act providing for exemption 
from the requirements of Section 17(f), the Applicant 
will be unable to satisfy the requirements of the 
Articles of Association of UMAL it desires to purchase. 


Section 6(c) of the Act authorizes the Commission by 
order upon application to exempt, conditionally or 
unconditionally, any transaction from any provision of 
the Act or any rule or regulation thereunder, if and to the 
extent that the Commission finds that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 3, 1978, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 





Rule 0-5 of the Rules and Regulations promulgated 
“aga the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10052/December 8, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5886/December 8, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10053/December 8, 1977 


(Comment period expires 1/13/78) 
$7-675 


SE OF DEPOSITORY SYSTEMS BY REGISTERED 
MANAGEMENT COMPANIES 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rule. 

SUMMARY: This document solicits public comments 
on a revised, proposed rule under the Investment 
Company Act of 1940 that would permit, under certain 
conditions, the portfolio securities of any registered 
management investment company to be held in a 
depository in which all securities of any particular class 
or series of any issuer deposited within the system are 
_ treated as fungible and may be transferred or pledged by 
‘ bookkeeping entry without physical delivery of such 
securities. Under existing laws, any registered 


management company or any duly authorized custodian 
for such a company, with the consent of the company for 
which it acts as custodian, may, subject to such rules, 
regulations and orders as the Commission may adopt as 
necessary or appropriate for the protection of investors, 
deposit all or any part of the securities owned by the 
company in a system for the central handling of 
securities established by a national securities exchange 
or national securities association registered with the 
Commission under the Securities Exchange Act of 1934, 
or such other person as may be permitted by the 
Commission. The proposed rule is intended to permit, 
under conditions designed to protect investors, the use 
by a registered management company of the joint 
Federal Reserve-Treasury Department book-entry 
program for United States government and agency 
securities and any depository system operated by a 
clearing agency registered under the Securities 
Exchange Act of 1934. 


DATES Comments must be received on or before 
January 13, 1977. Because this constitutes the second 
request for comments on the proposed rule, it is not 
expected that the time for comment will be extended. 


ADDRESS: Interested persons should submit their 
views and comments in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All submissions will be made available for 
public inspection at the Commission’s Public Reference 
Section, Room 6101, 1100 L Street, N.W., Washington, 
D.C. 20005, and should refer to File No. S7-675. 


FOR FURTHER INFORMATION CONTACT: 


Stanley B. Judd, Esq. 

Division of Investment Management 
Securities and Exchange Commission 
500 North Capito! Street 
Washington, D.C. 20549 
(202-376-8056). 


SUPPLEMENTARY INFORMATION: On February 7, 
1977, the Commission issued a notice, Investment 
Company Act Release No. 9633, published February 11, 
1977 in the FEDERAL REGISTER, 42 FR 8666, that it 
had under consideration the adoption of a new rule 17f-4 
[17 CFR 270.17f-4] under the Investment Company Act 
of 1940 [15 U.S.C. 80a-1 et seq.] (‘‘Act’’). The 
Commission has considered the public comments 
received in response to that notice and a subsequent 
notice extending the comment period, Investment 
Company Act Release No. 9669, 42 FR 14738, has made 
certain modifications of the rule, and now believes that it 
is appropriate to resolicit public comments on the rule. 
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GENERAL PROVISIONS OF THE RULE 


The rule currently proposed differs significantly from 
the rule previously proposed. However, participation in 
a depository system by a registered management 
company (‘‘Company’’) would still be permitted either 
directly, or indirectly through a Company custodian or a 
Company custodian and an intermediary. On direct 
participation, in a depository by a Company, the pro- 
posed rule would require an instruction of an officer of 
the Company to authorize a transaction and further 
require the Company to have a system that is designed 
to prevent and to limit instructions that have not been 
duly authorized. Such system is also required to have 
been reviewed by the independent public accountant of 
the Company and approved by the Company’s Board of 
Directors. The proposed rule would permit a Company 
to participate in ordinary depository arrangements 
pursuant to which securities may be delivered and 
payment therefor made upon instruction of the party 
making the delivery without any instruction from the 
party receiving the delivery unless the transaction is 
reclaimed by the party receiving the delivery. 


The proposed rule would require approval by the board 
of directors of a Company of the Company’s participa- 
tion in a depository system and the form of such 
participation. On direct participation, the rule would 
also deal with the procedures to be followed upon the 
termination of such a relationship. With respect to 
direct or indirect use of a depository system, it would 
require that, upon a purchase of securities by a 
Company, delivery be made against payment and that, 
upon a sale of securities by a Company, payment be 
made against delivery. It would also require any 
arrangement in which a depository is used to provide 
that the depository, if a certificated security in its 
possession or control is lost, destroyed, or stolen, will 
do what is appropriate and necessary to obtain 
replacement. The rule would also require that, when 
a Company participates in a depository, any custodian 
or intermediary’ be obligated to deliver to the Com- 
pany any internal accounting control report on the 
depository received by either of them and that the 
custodian and any intermediary also be obligated to 
provide the Company with such internal accounting 
control reports on the custodian or intermediary as 
the Company may reasonably require. 


The rule would further provide that the books and 
records of any custodian and any intermediary, to the 
extent that they relate to depository services rendered 





"A bank or member firm which acts as an agent for a 
custodian in connection with the use of a depository in 
which the bank or member firm is a participant. 
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to the Company, be open to inspection by the Com- 
mission. In addition, the rule would require that the 
Company’s assets not be commingled in any account 01 
a custodian or intermediary that includes assets held 
other than as a fiduciary, custodian, or otherwise for 
customers. Arrangements would also have to be 
made for the custodian to send the Company con- 
firmation of any purchase or sale, as well as make the 
appropriate book-entry. The rule would require that 
arrangements be made for the prompt transmission to 
the Company of proxy materials and other 
information. 


It also would be required that the custodian be liable 
to the Company, and any intermediary be liable to 
the custodian, for any loss or damage resulting from 
use of the depository by reason of any negligence, 
misfeasance, or misconduct on tha part, respectively, 
of the custodian or intermediary or any of their 
respective agents or employees or from a failure of 
the custodian or any intermediary effectively to 
enforce such rights as it may have against an inter- 
mediary or depository. 


Permitted Depositories 


The rule permits the use of the joint Federal Reserve- 
Treasury Department book-entry program for United 
States government and agency securities (‘‘Book 
Entry System’’) and any system for the central 
handling of securities operated by a person registered 
under the Securities Exchange Act of 1934 [15 U.S.C. 
78a et seq.] with the Commission as a clearing 
agency in which securities of any particular class or 
series of any issuer deposited within the system may 
be treated as fungible and may be transferred, 
loaned, or pledged by bookkeeping entry without 
physical delivery of such securities. 


The rule does not apply to the system provided at the 
Department of the Treasury for direct book entry 
recordation of the names of investors (not to be con- 
fused with the Book-Entry System mentioned above), 
which system is designed primarily for, but not 
limited to, those owners of Treasury bills who plan to 
retain their investments until maturity. Treasury bills 
maintained in this system may not be transferred 
from one account at the Treasury to another by sale 
or for any reason other than one of lawful succession, 
and there is no mechanism for the recording of 
pledges. While bills may be withdrawn prior to 
maturity upon the request of the investor, by means 
of a transfer to a book-entry account in the name of 
the Treasury depositor maintained at or through a 
member bank of the Federal Reserve System, the 
Treasury does not handle payments in connection 
with such transfers. Thus, it appears to be a system 
in which an issuer, the Treasury, instead of issuing 





| etbtlegess securities, issues securities by entry on its 
ooks, much in the same way as a mutual fund may 
issue securities by entry on its books.” 


It appears, therefore, that the direct book-entry 
system maintained by the Treasury is not a 
depository system, i.e., a system in which securities 
may be transferred or pledged by bookkeeping entry 
without physical delivery of such securities. 


Manner of Participation 


A Company would be able to participate directly in a 
depository system, or indirectly through a custodian 
which is a participant in a depository system, or 
through a custodian which itself is indirectly 
participating in a depository system through an inter- 
mediary bank or intermediary member firm that is a 
participant in the depository system. One commenta- 
tor argued that the rule should not prohibit more than 
one level of intermediary participation between a 
custodian and a depository since there was no 
evidence that multiple intervenors would introduce 
additional levels of error, and that if there is a 


demand for such participation it should not be dis- 
regarded without a thorough examination of the prob- 
lems which may result. No commentator indicated 
‘that there is any demand for such participation. 


Furthermore, as applied to ordinary depository 
procedures in which securities may be delivered and 
payment therefore made without instructions of the 
participant receiving the security, it seems that the 
use of multiple intervenors would present obvious 
difficulties. This is because of the necessity for the 





2The proposed rule deals with participation by Com- 
panies in depository systems, i.e., systems for the 
central handling of securities pursuant to which all 
securities of any particular class or series of any issuer 
deposited within the system are treated as fungible and 
may be transferred or pledged by bookkeeping entry 
without physical delivery of such securities. It does not 
deal with direct ownership by a Company of securities 
issued by book-entry. Direct participation in book-entry 
issuance systems may raise special problems. Con- 
sideration of these problems at the present time may be 
premature since no Company has indicated any interest 
in participating in such a system. Furthermore, the 
resolution of such problems may take some time, 
during which Companies should be able to participate 
in depositories. Therefore, the rule is limited to the use 
of depository systems. These systems may themselves 
hold securities issued by book-entry. If there is suf- 
.ficient interest, separate consideration will be given 
‘later to a Company’s direct ownership of securities 
issued by book-entry. 


participant in the depository to be able to reclaim? 
within the time permitted by the depository, 
transactions which were not authorized by the person 
who has purportedly purchased the security. Thus, it 
would appear necessary either that such person be 
informed of the transaction through the intervenors 
and be capable of confirming or denying, again 
through the intervenors, in the limited time available, 
or that arranqements be made for the automatic 
reclamation of any transaction for which specific 
authorization has not been received. 


Authorization of Transactions 
When a Company Participates Directly 
in a Depository System and the Procedures to be 
Followed Upon Termination of Such a Relationship 


In connection with the direct participation by a Com- 
pany in a depository it is necessary, to protect the 
interests of investors in the Company, that there be 
requirements with respect to the authorization of 
transactions and the procedures to be followed upon 
termination of participation just as there are such 
provisions in connection with a bank-custodianship or 
a self custodianship in which the assets of a Company 
are held in a safekeeping of a bank. 


It was previously proposed that provisions similar to 
those customarily contained in bank custody arrange- 
ments be required. Several commentators objected to 
this on the ground that such provisions, which 
typically require hard copy instructions which have 
been signed by two officers and state the nature of a 
transaction and are accompanied by board resolutions 
in the case of a transaction other than the most usual, 
are not suitable in cases where speed of execution is 
essential or, generally, in connection with a system 
designed to reduce documents and the necessity to 
deliver and inspect documents in connection with 
security transfers. Specific objection was received to 
the requirement of two signatures, or to mandating a 
procedure that would require depositories to 
determine whether a particular transaction requires a 
certified copy of a resolution of a Company’s board of 
directors. Other commentators suggested that 
facsimile copies of signatures be permitted, that other 
means of authorizing transactions other than by 
signature be permitted, and that oral instructions 
followed by confirmation be acceptable in certain cir- 
cumstances. It was also suggested that all that should 
be required is that adequate controls be established 
to prevent misuse of instructions and that these 





3To return an item on the grounds of irregularity in the 
delivery such as a delivery which the participant does 
not know. 
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controls be reviewed by independent auditors and 
other acceptable experts and approved by directors. 


In response to these comments, the currently pro- 
posed rule would (1) define an officer’s instruction as 
a request or direction in the name of a Company by 
an officer of the Company, (2) require a specific 
officer’s instruction to authorize a transaction except 
that general standing instructions would be permitted 
to authorize payment, from any cash received by a 
depository to or for the account of a Company, to an 
account of the Company in the custodianship of a 
bank custodian or for payment of all depository fees 
and penalties or for all deliveries not reclaimed and 
(3) require, as a condition of a Company’s direct 
participation in a depository, that the Company have 
a system for the giving of officer’s instructions that is 
designed to prevent and to limit any instructions that 
are not duly authorized. It is required that such a 
system shall provide for the form, content, and the 
means by which an officer’s instruction is given, 
recorded and reviewed. It is also required that such a 
system shall have been approved by the Company’s 
board of directors after it has been examined and re- 
ported on by an independent accountant. 


The proposed rule also requires that on termination 
of direct participation in a depository by a Company, 
the depository is required to deliver the assets of the 
Company to a person who is entitled to have custody 
under the Act and the rules thereunder. The revised 
rule proposal makes clear that this obligation is 
subject to the depository’s rules regarding contribu- 
tions to a participant’s fund of such depository. 


Requirements With Respect to Delivery 


At the present time it is customary for transactions of 
a Company to be made on the basis of payment on 
delivery when a security is purchased by the 
Company, and delivery on payment when a security 
is sold by the Company. This practice has served to 
protect Companies against losses which may result 
when one party to a purchase or sale performs his 
part of the bargain and the other party does not. It 
seems advisable that this practice be continued when 
a depository is used since the protection provided the 
Companies by the practice would still be necessary. 
Furthermore, the advances which the Securities 
Investor Protection Corporation may make to a 
trustee of a broker for the protection of customers of 
a broker are limited in the aggregate to $50,000 per 
customer of which a maximum of $20,000 would be 
available for claims for cash and, thus, may be 
inadequate to protect a Company which, because, of 
the size and number of its transactions, may be 
exposed to larger losses. 
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The rule provides, therefore, that a Company may 
participate directly or indirectly in a depository onl, 
under an arrangement pursuant to which, upon the 
sale of a security, the depository may effect delivery 
of the security only upon payment for the security or 
the depository’s guarantee of payment, and a 
participant’s account in the depository may be 
debited for payment for a security only upon delivery 
of the securities to the account or the depository’s 
guarantee of delivery. The rule does not deal with the 
manner in which the amount of the payment to be 
received or paid is determined. This is covered by the 
depository’s rules. The rule does not require a 
Company to enter into a direct agreement with a 
depository. 


Upon sales of the portfolio securities of a Company 
participating in a depository system, the rule 
generally would require value deliveries, i.e., free 
deliveries would, generally, not be permitted. This 
would apply to free deliveries within the system, i.e., 
book entry deliveries with no corresponding payment 
entries, and to free deliveries outside the system, 
i.e., deliveries of certificated securities without 
corresponding payments. The rule would also restrict 
participation by a Company to those depositories 
whose procedures meet the standard of the rule. 


The previously proposed rule contained a provisior 
intended to deal with the possibility that in certain 
circumstances questions might exist as to whether the 
entries made with respect to a transaction were suf- 
ficient to constitute delivery under section 8-313 of 
the Uniform Commercial Code (‘‘UCC’’). For 
example, in connection with a transaction which 
would not appear on the books of a depository, such a 
a transaction between a Company and another 
customer of its custodian or intermediary might not 
be sufficient to constitute delivery under the UCC. 
The remedy proposed was to require, as a condition 
of a Company’s participation in such a transaction, 
that the parties agree that in such a case appropriate 
entry on the books of the custodian or intermediary 
would constitute delivery. 


A few commentators stated that the rule would 
require a change in custodial agreements for all 
customers and that a custodian’s other customers 
might not wish to enter into such an agreement. This 
might limit the persons with whom a Company could 
deal. One commentator questioned the validity of 
such an agreement, and another suggested that 
present provisions of the UCC are adequate to deal 
with the matter. 


The Permanent Editorial Board for the Uniform Com- 
mercial Code recently recommended changes in the 
UCC to deal with uncertificated securities and the use 





of depositories’ Under the proposed changes, a 
Jansfer of a security in a depository would occur 
when the custodian confirms the transaction to the 
purchaser and makes an appropriate book-entry.° 


It is stated by the Reporter that these changes are 
considered desirable express statements in the light 
of modern security holding practices of both brokers 
and banks and that the final sentence of present sub- 
section (2) of UCC section 8-313 implies this result 
without stating it expressly.° 


The Reporter also explains that the reason for 
requiring confirmation to a purchaser and book entry 





*Permanent Editorial Board for the Uniform Com- 
mercial Code, Proposed Revision of Article 8 and 
Related Changes in Other Articles Recommended by 
the Permanent Editorial Board for the Uniform Com- 
mercial Code (April 1, 1977). 


Sinsofar as it is relevant to the foregoing problem, sub- 
section 8-313(1)(d) of the Code as proposed would 
state that transfer of a security to a purchaser occurs 
only 


} when a financial intermediary, not a 

‘ clearing corporation, sends him confirma- 
tion of the purchase and also by book entry 
or otherwise identifies as belonging to the 
purchaser 


(ii) a quantity of securities which con- 
stitute or are part of a fungible bulk of 
certificated securities in the financial inter- 
mediary’s possession or of uncertificated 
securities registered in the name of the 
financial intermediary; or 


(iii) a quantity of securities which con- 
stitute or are part of a fungible bulk of 
securities shown on the account of the 
financial intermediary on the books of 
another financial intermediary .... 


A ‘‘financial intermediary’’ is defined as ‘‘a bank, 
broker, clearing corporation or other person (or the 
nominee of any of them) which in the ordinary course 
of business maintains security accounts for its 
customers and is acting in that capacity.’’ 


®Proposed Article 8 Revisions, supra note 1, at 48-49. 


in these provisions is that financial intermediaries, 
other than clearing corporations, may themselves be 
the beneficial owners or pledgees of securities not 
held in account for their customers. Therefore, in the 
event of insolvency of either the financial 
intermediary or the customer, it appears desirable to 
have some objective evidence of a transfer in addition 
to an internal book entry. 


Accordingly, the proposed rule would require that 
when a Company indirectly participates in a 
depository through a Company custodian it‘ does so 
under an agreement which requires the custodian to 
send the Company confirmation of any purchase or 
sale as well as make the appropriate book entry. It is 
contemplated that confirmation will be sent 
immediately upon a transaction and the making of the 
appropriate book entry. 


Prohibition Against Commingling Assets of a 
Company With Assets of Custodian or Intermediary 


The proposed rule would require that the assets of a 
Company which indirectly participates in a depository 
through a custodian or intermediary not be included 
in any account that includes assets of the custodian or 
assets of the intermediary held by them other than as 
a fiduciary or custodian or otherwise for customers. 
The rule would not require a separate or sub-account 
for each registered management company or for 
registered management companies, although such an 
arrangement could be optional. The purpose of the 
provision is to prevent the assets of registered 
management companies from being reached or 
interfered with by creditors of custodians or 
intermediaries. 


Whether the account which is limited to interests 
held for customers is designated a separate account 
or a sub-account would seen unimportant so long as 
the record indicates that the custodian or 
intermediary has no interest in the account other than 
that it holds for customers? 


Depository Obligations in the Event a 
Certificated Security is Lost, Apparently 
Destroyed, or Wrongfully Taken 


The proposed rule would require that under any 
arrangement pursuant to which a Company 





Id. at 49. 
8See footnote 12 infra. 
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participates in a depository, the depository be 
obligated to take all appropriate and necessary steps 
to obtain replacement if a certificated security in the 
possession or control of the depository has been lost, 
apparently destroyed, or wrongfully taken. The rule 
does not apply to uncertificated securities such as 
those in the Book-Entry System. 


For Example, in the event that a deposited 
certificated security is lost, apparently destroyed, or 
wrongfully taken, and the issuer is subject to the 
UCC, the requirements of the rule would be met if 
the depository is obligated to satisfy the duties of 
owners under section 8-405 of the UCC.® Since it 
would be the depository which would have the 
responsibility for the safety of securities deposited 
with it and knowledge of the important facts, it 
should be responsible for discharging those duties. 


Since the UCC may not be applicable to some issuers 
whose securities are in a depository, the rule 
requires, in any arrangement in which a Company 
participates in a depository, that the depository be 
required to do whatever is appropriate or necessary 
to obtain replacement if a certificated security 
deposited with it is lost, apparently destroyed, or 
wrongfully taken. 


Transmission of Proxy Materials 
and Other Information 


The proposed rule requires any arrangement 
pursuant to which a Company participates in a 
depository, to provide a mechanism for the prompt 





*Under section 8-405 of the UCC, when a certificated 


security has been lost, apparently destroyed, or 
wrongfully taken and the owner fails to notify the 
issuer of that fact within a reasonable time after he 
has notice of it and the issuer registers a transfer of 
the security before receiving such a notification, the 
owner is preciuded from asserting against the issuer 
any claim for registering the transfer or any claim to 
a new security. Moreover, under that section the 
issuer is obligated to issue a new security only if the 
owner (1) so requests before the issuer has notice 
that the security has been acquired by a bona fide 
purchaser, (2) files with the issuer a_ sufficient 
indemnity bond, and (3) satisfies any other reason- 
able requirements imposed by the issuer. As stated 
in the explanation to the proposed revision of section 
8-405 of the UCC, which wouid explicitly limit the 
provisions of that section to certificated securities, 
only certificated securities can be lost, destroyed, or 
stolen. Id. at 76. 
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transmission of proxy materials and other information 
to the Company, either directly from the issuer o 
through the depository and any custodian or 
intermediary, in sufficient time and form so that the 
Company is able to vote its securities either directly 
or through authorization provided by an officer’s 
instruction. The effect of the rule would be to 
require, when a Company participates indirectly in a 
depository through a bank custodian, or a bank 
custodian and an intermediary bank, that the 
custodian and the intermediary bank have obligations 
with respect to the transmission of proxy materials 
and other information that are similar to the 
obligations of brokers under the Securities Exchange 
Act of 1934 and Rule 14b-1 [17 CFR 240.14b-1] 
thereunder. '° 


Adequacy of Records 


In a depository system, beneficial ownership of 
securities is evidenced by records and documents, not 
by possession of certificates. To be in a position to 
prove this interest, ordinary prudence would appear 
to require an owner to prepare and maintain records 
and documents sufficient in the ordinary course of 
business to evidence its holdings accurately and 
currently. The provisions of Section 31 of the Act [15 
U.S.C. 80a-30] and the rules thereunder already 
would require a Company participating in a 
depository to prepare and maintain such material. 
However, since the records and documents 
maintained by a custodian, or a custodian and inter- 
mediary, through whom a Company is participating in 
a depository may also play a crucial part in the 
Company’s claim of proof, it is necessary that the 
custodian and any intermediary be responsible for 
preparing and maintaining such records as would be 
necessary for the Company to prove its claims. 


This is one reason why it is proposed that approval 
by a Company’s board of directors be required not 
only of a Company’s participation in a depository, but 
also of the manner of its participation, i.e., directly, 
or indirectly through a custodian or through a 
custodian and an intermediary, and why it would also 
be required that in making such determinations the 
board of directors consider (1) the terms of an 
arrangement, (2) the expected ability of the parties to 
perform their respective responsibities, (3) the risk 
factors, and (4) such further information as may be 
necessary or appropriate to evaluate the terms of an 
arrangement. 





See Securities Exchange Act of 1934 Release No. 
13719 (July 5, 1977), 42 FR 35953 (July 13, 1977). 





The board of directors could, and probably should, 
reek the advice of accountants and lawyers with 
-tespect to these matters. 


Verifying Holdings 


When a Company’s holdings are represented by 
certificates which are earmarked and segregated by 
its custodian, it is a relatively simple matter to verify 
the holdings by counting the certificates. This is not 
possible when a depository is used. Moreover, simple 
confirmation by a custodian that its records indicate 
that the Company owns the shares it claims to own 
would not be sufficient to verify ownership unless it 
can be reasonably assumed that the custodian’s 
records accurately state the positions of its customers 
and agree with the depository records of the 
custodian’s account and that the depository records 
accurately state the positions of its participants and 
agree with the securities it has on deposit. While 
frequent periodic corroboration of the records main- 
tained by a Company with the records of its custodian 
is a minimum requirement of good practice, adequate 
verification of the Company’s holdings would require 
that there be a reasonable basis for assuming that the 
confirmation is reliable. Internal accounting control 
reports may provide reasonable assurance that the 
accounting systems of the depository and of any 
‘custodian or intermediary are maintained properly, 
kept current, and are functioning without material 
inadequacy and, thus, provide a reasonable basis for 
relying on a confirmation by a custodian of a 
Company’s position. 


The previously proposed rule required that, under 
any arrangement in which a Company participates in 
a depository, the company be provided with an 
internal accounting control report on the depository 
(other than the Book-Entry system), custodian, or 
intermediary not less frequently than once a year. 


In its statement on Proposed Registration Standards 
[Release No. 34-13584] the Commission indicated that 
it was inclined to require that semi-annually a 
clearing agency obtain an examination report 
prepared by an independent public accountant on the 
clearing agency’s system of internal accounting 
control and that because clearing agency participants 
have a significant interest in the adequacy of the 
system of internal accounting control which protects 
their securities and funds, the Commission was 
inclined to require that the examination reports be 
furnished to all participants promptly after the 
reports become available to the clearing agency. 


‘The currently proposed rule would require that any 
such report provided by a depository to a custodian or 


intermediary be provided by the custodian or 
intermediary to a Company whose securities are in 
the depository. 


The currently proposed rule would also require in an 
arrangement pursuant to which a Company utilizes a 
depository through a custodian or a custodian and an 
intermediary that the custodian and any intermediary 
be obligated to provide the Company with such 
reports on their respective internal accounting control 
systems as the Company may reasonably request. 


Some commentators thought that the previous 
proposed requirement that such reports be obtained 
at least once a year was vague as to time 
(presumably as to when a report was due and to what 
period the report was to cover), another thought that 
reports should be required semi-annually, and some 
thought the reports would not be timely. The currently 
proposed rule is intended to enably each Company to 
get the reports it reasonably needs to verify its holdings 
when it needs them. 


Rights of Inspection 


The previously proposed rule provided for inspection 
by the participating Company and the Commission of 
the books and records of the depository (other than 
the Book Entry System), any custodian, and any 
intermediary to the extent they relate to depository 
services provided the Company. 


It was pointed out by some commentators that the 
Commission already has powers of inspection of 
depositories (other than the Book Entry System) 
under the Securities Exchange Act of 1934. Other 
commentators did not believe that it should be 
required that the participating Company have the 
right to inspect the books of custodians, interme- 
diaries, and depositories since (1) such rights of 
inspection, if exercised, might impose an unreason- 
able burden on the parties involved, (2) such 
inspections, unless very limited (in which case they 
would not be likely to have much value), would 
involve the accounts of other persons, (3) those 
entities to which participating Companies were only 
indirectly related probably would not permit persons 
with whom they had no direct dealings to inspect 
their books, and (4) when necessary, inspections 
could be required by legal process. 


Since the Commission already is empowered to 
inspect depositories (other than the Book Entry 
System) and registered management companies, the 
proposed rule would require only that participation by 
a Company in a depository be under circumstances in 
which the books and records of any custodian or 
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intermediary, to the extent they relate to depository 
services rendered a Company, are open to inspection 
by the Commission. In the case of a member firm 
custodian or intermediary, the rule would be satisfied 
by reason of the Commission’s powers of inspection 
under the Securities Exchange Act of 1934. 


Liability for Loss 


It was previously proposed that on direct participation 
the depository should be liable to a participating 
Company for any loss due to use of the depository 
system arising through (1) negligence, misfeasance, 
or misconduct on the part of the depository or any of 
its agents or employees, (2) liens placed by creditors 
of the depository or creditors of other participants or 
their customers, (3) delivery of a security without 
receipt of payment for it, or the making of payment 
for a security without its delivery, or (4) any other 
cause for which the depository has assumed respon- 
sibility. 


Subsequent to this proposal, the Commission 
announced consideration of proposed standards that 
should be followed by depositories with respect to 
their obligations to participants.’ For this reason, the 
proposed rule does not deal with the general 
obligations of a depository to a participant which is a 
registered management investment company. More- 





"Securities Exchange Act Release No. 13584 (June 1, 
1977), 42 FR 30065 (June 10, 1977). 


'2Proposed subsection (4) of UCC section 8-317 pro- 
vides that the interest of a debtor in a certificated 
security which is in the possession of, or registered in 
the name of, a financial intermediary, or in an 
uncertificated security registered in the name of a 
financial intermediary, may be reached by a creditor 
by legal process upon the financial intermediary on 
the books of which the interest of the debtor appears. 
In explaining the proposed changes in section 8-317, 
the Reporter for Article 8 stated that the present rule, 
which provides that a creditor’s lien upon a 
certificated security is not valid until actual seizure is 
entirely appropriate when the security is within the 
debtor’s control, but when the debtor does not have 
such control, the rule has no function. Proposed 
Article 8 Revisions, supra note 1, at 56. If this is the 
case, then creditors of participants in depositories 
could not seize deposited securities with possible con- 
sequences to other participants, and enforcement of 
the rights of a creditor of a participant would not 
affect the other participants. 
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over, with respect to the reaching of debtor assets by 
creditors, recent statements on the UCC indicate the 
the liability provided for with respect to liens may be 
unnecessary.'2 The liability provided for with respect 
to failures of delivery or payment also seem 
redundant given the other requirements of the pro- 
posed rule with respect to this matter. Similarly, the 
requirement in the previously proposed rule that the 
depository be liable for losses arising from a cause 
for which the depository has assumed responsibility 
also seems to be unnecessary. 


However, the presence of a custodian, or of a 
custodian and an intermediary, between the Company 
and the depository is a factor which does raise 
several questions requiring special consideration 
including: the capacity of the Company to sue the 
depository or an intermediary in the absence of 
privity of contract; which person or persons in the 
chain of custody would have the burden of explaining 
how a loss occurred; and what the liability of the 
custodian and intermediary should be. It also brings 
into consideration use of the Book Entry System, in 
which only indirect participation through a member 
bank is possible at the present time. 


To deal with these questions, it was previously 
proposed that the custodian be liable to a Company 
for losses resulting from the use of a depository 
arising by reason of the negligence, or misconduct or 
the part of the custodian, any intermediary, or the 
depository, or any of their respective agents or 
employees, as well as for losses resulting from 
certain liens, failure of delivery or payment, or other 
causes for which the custodian had assumed 
responsiblity. It was further required that to the 
extent a Company has not been made whole by its 
custodian for any loss caused by use of the 
depository, the Company be entitled to be subrogated 
for the custodian and any intermediary in any claim 
they may have against an intermediary or depository. 


Many commentators objected to this proposal. One 
commentator suggested that the Commission should 
not set a standard of liability. The Commission 
believes, however, that it is necessary that the 
standard of liability in any particular custodial 
relationship not be one which is subject only to the 
relative bargaining power and sophistication of the 
parties since it is conceivable that in such 
circumstances liability might be required, for 
example, only for gross negligence. Such a standard 
of liability would not adequately protect investors, 
and the participation by a Company in a depository 
system is expressly made subject by section 17(f) of 
the Act [15 U.S.C. 80a-17(f)] to such rules and 
regulations as the Commission may prescribe for the 
protection of investors. 





Another commentator stated that if any rule is valid it 
Jhould be applicable to all users. As previously 
stated, the Commission is considering what the obli- 
gations of depositories (other than the Book Entry 
System) should be to participants in general. For this 
reason no special consideration is being given in the 
context of this rule to what their obligations should 
be to registered management companies in particular. 
However, the Commission, as stated above, does 
have responsibilities, with respect to the use of 
depository systems by Companies, that it does not 
have with respect to other users. Therefore, to the 
extent that the indirect participation of a Company in 
a depository through a custodian, or a custodian and 
an intermediary, raises questions concerning the 
protection of investors in the Company, there are 
grounds for a special rule which would deal with this 
subject. 


A few commentators were doubtful whether 
custodians would serve if they were required to 
assume the liabilities proposed, and some commen- 
tators questioned whether bank custodians could 
assume such liabilities. Another commentator 


suggested that if such liabilities were required, they 
should only be required in a situation in which the 
custodian would have an enforceable claim against 
the persons with whom the custodian deposits securi- 
ties. 


It was suggested by some commentators that a 
custodian should be liable for its own negligence, 
etc., that the persons with whom it deposits the 
securities, such as an intermediary or depository, 
should be similarly liable to the persons they serve, 
and that each contract should provide for 
subrogation. 


In response to these comments and other, it is 
currently proposed that it be required, when a 
Company is an indirect participant in a depository 
through a custodian, or a custodian and an 
intermediary, that the custodian be liable to the 
Company, and any intermediary be liable to the 
custodian, for any loss or damage resulting from the 
use’ of the depository arising by reason of any 
negligence, misfeasance, or misconduct on the part, 
respectively, of the custodian or intermediary, or any 
of their respective employees or agents, or from a 
failure of the custodian or intermediary to enforce 
effectively such rights as it may have against an 
intermediary or depository. 


To the extent that a Federal Reserve Bank functions 
in the Book Entry System in its individual capacity as 
agent for its member banks, and not as fiscal agent 
‘for the Treasury, the rule would require a member 
bank which acts as custodian or intermediary with 


respect to securities in the Book Entry System owned 
by a Company to be responsible for any loss or 
damage resulting from the use of the System arising 
by reason of any negligence, etc. of the Federal 
Reserve Bank.’ Such liability of a principal, including 
a bank principal, for acts of its agents, including 
other banks, would not appear to be unusual or 
prohibited. 


For reasons similar to those previously mentioned in 
the discussion of liability in connection with direct 
participation, the previously proposed provisions 
establishing liability in the event of losses resulting 
from the placement of certain liens, failure of delivery 
or payment, or losses from causes for which the 
custodian has assumed responsibility by contract also 
seem unnecessary in connection with indirect partic- 
ipation. 


COMMISSION ACTION: It proposed that Part 270 
of Chapter II of Title 17 of the Code of Federal 
Regulations be amemded by adding new section 
270.17f-4, as follows: 


§270.17f-4 Use of depository systems by registered 
management companies. 





"SUniform Federal Reserve Bank operating circulars 
and letters regarding Book Entry System securities 
provide, in part, as follows: 


Any bank or person for whose account 
book-entry securities are maintained by 
this Bank, either directly or through 
others, shall be deemed to have agreed 
that we (a) will be responsible only for the 
exercise of the same diligence with which 
we care for our own property and (b) will 
not be liable for any loss of securities 
when a loss is due to any cause other than 
lack of such diligence. 


Spokesmen for the Federal Reserve Banks contend 
that a Reserve Bank’s potential liability for loss of 
securities held in book entry form runs only to its 
depositors, i.e., member banks depositing their own 
or their customers’ securities, and is limited to losses 
arising out of the Federal Reserve Bank’s lack of due 
diligence in caring for the securities. These state- 
ments of the duties owed by Federal Reserve Banks 
to their member banks in connection with their 
participation in the Book Entry System seem to be 
statements about the duties of an agent to its 
principals, and, therefore, a matter between them 
which does not affect the duties of the principals, 
i.e., the member banks, to their customers. 
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(a) 


Definitions. As used in this section: 


(1) ‘‘Book Entry System’’ means a 
system for the central handling of 
securities operated by a Federal Reserve 
bank as part of the joint Federal 
Reserve-Treasury Department book-entry 
program for United States government and 
agency securities in which all securities of 
any class or series deposited within the 
system are treated as fungible and may be 
transferred, loaned, or pledged by book- 
keeping entry without physical delivery of 
such securities. 


(2) ‘‘Depository’’ means the Book Entry 
System, and any system for the central 
handling of securities operated by a person 
registered under the Securities Exchange 
Act of 1934 with the Commission as a 
clearing agency in which securities of any 
particular class or series of any issuer 
deposited within the system may be 
treated as fungible and may be trans- 
ferred, loaned, or pledged by bookkeeping 
entry without physical delivery of such 
securities. 


(3) ‘‘Company’’ means a management 
investment company registered under the 
Act. 


(4) ‘‘Officer’s instruction’’ means a 
request or direction in the name of a 
company by any one or more of (i) the 
Chairman of the Executive Committee, (ii) 
the President, (iii) a Vice President, (iv) 
the Secretary, (v) the Treasurer of the 
company, or (vi) any other person duly and 
specifically authorized by the company’s 
Board of Directors or Executive Committee 
to give such request or direction. 


(5) ‘*‘Bank custodian’’ means a bank 
acting as custodian for a company in 
compliance with section 17(f) of the Act 
and the rules thereunder. 


(6) ‘‘Member firm custodian’? means a 
company which is a member of an national 
securities exchange and which is acting as 
custodian for a company in compliance 
with section 17(f) of the Act and the rules 
thereunder. 


(7) ‘‘Custodian’’ means a bank custodian 
or member firm custodian. 
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(b) 


(8) ‘‘Intermediary bank’’ means a bank 
which is (i) a person qualified to serve as a 
custodian to a company under section 17(f) 
of the Act and the rules thereunder, and 
(ii) acts as an agent for a custodian in 
connection with the use of a depository in 
which the bank is a participant. 


(9) ‘‘Intermediary member firm’’ means 
a company which (i) is a member of a 
national securities exchange qualified to 
serve as a custodian to a company under 
section 17(f) of the Act and the rules 
thereunder, and (ii) acts as an agent for a 
custodian in connection with the use of a 
depository in which the member firm is a 
participant. 


(10) ‘‘Intermediary’’ means an _ interme- 
diary bank or intermediary member firm. 


A company may use a depository in connection 
with a custodianship of the company’s assets only if: 


(1) (i) The company directly participates in 
the depository, or (ii) the company 
indirectly participates in the depository 
through a custodian which (A) directly 
participates in the depository or (B) 
indirectly participates in the depository 
through an intermediary. 


(2) When acompany directly participates 
in a depository: (i) the company has a 


system for the giving of officer’s 
instructions that is designed to prevent 
and to limit any instructions that are not 
duly authorized. Such system shall provide 
for the form, content, and the means by 
which an officer’s instruction is given, 
recorded and reviewed. Such system itself 
shall have been approved by the Board of 
Directors of the company after having been 
examined and reported on by an 
independent public accountant. 


(ii) the depository may pursuant to an 
officer’s instruction requesting that a 
specific payment be made, or giving 
general standing instructions relating to 
future payments, make payment, from any 
cash received by it to or for the account of 
the company, to an account of the 
company in the custodianship of a bank 
custodian or for payment of all depository 
fees and penalties or for all deliveries not 
reclaimed. The depository shall make 





other payments from any such cash only 
upon receipt of specific officer’s in- 
structions. 


(iii) the depository may transfer, exchange, 
or deliver any securities of the company 
held by the depository only upon receipt of 
an officer’s instruction authorizing the 
transfer, exchange, or delivery. 


(iv) upon termination of the company’s 
participation in the depository, the 
depository is required to deliver, subject to 
the depository’s rules regarding a partic- 
ipant’s fund contributions, cash, securities, 
and all other property of the company to 
(A) a successor depository named by the 
company, (B) a custodian named by the 
company, or (C) a bank named by the 
company to act as the safekeeper of assets 
of the company, and pending appointment 
by the company of a successor depository, 
custodian, or bank safekeeper, to a bank of 
the depository’s own selection having the 
qualifications prescribed in section 26(a)(1) 
of the Act as custodian for the company, to 
be held under terms usual and customary 
to a bank custodianship of the assets of a 
company. 


(3) When a company indirectly participates in a 
depository through a custodian, it does so under an 
agreement which provides that the custodian will 
sent the company confirmation of any purchase or 
sale of securities and by book entry or otherwise 
identify as belonging to the company a quantity of 
securities which constitute or are part of a fungible 
bulk of securities either registered in the name of the 
custodian or its nominee or shown on the account of 
the custodian on the books of an intermediary or 
depository. 


(4) Thecompany participates, directly or indirectly, in 
the depository under an arrangement pursuant to 
which: 


(i) with respect to a sale of a security by 
the company, the depository may effect 
delivery of the security, except delivery to 
the company’s custodian to the account of 
the company, only upon payment for the 
security or the depository’s guarantee of 
payment, and with respect to a purchase of a 
security by the company, the account in the 
depository representing its interest may be 
debited for payment for the security only 


upon delivery of the securities to the account 
or the depository’s guarantee of delivery; 


(ii) the securities and cash of a company 
indirectly participating in a depository 
through a custodian, without regard to 
whether an intermediary is also being used 
in connection with such participation, shall 
be represented in an account at the 
depository which does not include any assets 
held by the custodian (or, if an intermediary 
is used, by the intermediary) other than as a 
fiduciary, custodian, or otherwise for 
customers, and when the custodian 
indirectly participates in the depository 
through an intermediary, the securities and 
cash of the company shall be represented in 
an account of the custodian at the 
intermediary which does not include any 
assets held by the custodian other than as a 
fiduciary, custodian, or otherwise for 
customers; 


(iii) the depository is obligated, if a certi- 
ficated security in the depository has been 
lost, apparently destroyed, or wrongfully 
taken, to take all appropriate and necessary 
steps to obtain replacement; 


(iv) no person may vote (other than pur- 
suant to an instruction of the company con- 
tained in an officer’s instruction) any 
security held for the account of the com- 
pany, and a mechanism exists which permits 
the company to vote its securities either 
directly or in accordance with an instruction 
of the company contained in an officer’s 
instruction, and with respect to any 
securities held directly or indirectly for the 
company, provision has been made for the 
prompt transmission to the company, 
directly from an issuer or through the 
depository, custodian, and any inter- 
mediary, of all notices, proxies and proxy 
soliciting materials, and other written in- 
formation (including, without limitation, in- 
formation regarding pendency of calls, 
maturities, and expirations of rights in con- 
nection with the securities) distributed to 
shareholders by the issuer including all 
written information distributed by the issuer 
of any security whose tender or exchange is 
sought and by all parties (or their agents) 
making the tender or exchange offer; 


(v) the books and records of any custodian 
or intermediary used in connection with a 
company’s indirect participation in a 
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depository, to the extent that they relate to 
depository services rendered to the company 
by the custodian or intermediary, shall at all 
times during the regular business hours of 
the custodian or intermediary (and at such 
other times as may be acceptable to them) 
be open to inspection by duly authorized 
employees or agents of the Commission; and 


(vi) any custodian and any intermediary is 
obligated to provide the company with any 
report obtained by the custodian or inter- 
mediary on the depository’s system of 
internal accounting control, and any 
custodian and any intermediary is also 
obligated to provide the company with such 
reports on their respective systems of 
internal accounting control as the company 
may reasonably require. As used herein, a 
report on the system of internal accounting 
control is areport on the accounting system, 
the internal accounting control, and pro- 
cedures for safeguarding securities related 
to the custodial functions provided by a 
depository, custodian or intermediary which 
is based on an examination by an in- 
dependent public accountant that is 
sufficient in scope to provide reasonable 
assurance that any material inadequacies, 
existing or arising since the prior examina- 
tion, would be disclosed. The report shall 
describe any material inadequacies dis- 
closed, and if an examination did not dis- 
close any material inadequacies the report 
shall so state. 


(5) The Board of Directors of the company shall have 
approved the company’s participation, i.e., direct 
participation, or indirect participation through a 
custodian or through a custodian and an intermediary, 
after having considered the terms of the arrangement, 
the expected ability of the parties to perform their 
responsibilities, the risk factors, and such further 
information as may be necessary or appropriate to 
evaluate the terms of the arrangement. 


(6) When the company is an indirect participant in a 
depository through a custodian, or a custodian and an 
intermediary, the custodian is liable to the company, 
and the intermediary is liable to the custodian, for 
any loss or damage resulting from the use of the 
depository arising by reason of any negligence, mis- 
feasance, or misconduct on the part, respectively, of 
the custodian or intermediary or any of their respective 
employees or agents or from a failure of the custodian 
or the intermediary to enforce effectively such rights as 
it may have against the intermediary or depository. 
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It is proposed that the rule be made effective 60 days 
from the date of its adoption. If, pending adoption of 
the proposed rule, an investment company wishes to 
participate in the Book Entry System so that it can 
purchase a security which is not available in certificated 
form in the amount desired, the Division of Investment 
Management will take a liberal position on the issuance 
of no-action letters. 


By the Commission. 
George A. Fitzsimmons 


Secretary 


December 8, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No: 10054/December 8, 1970 


In the Matter of 
D. H. BALDWIN COMPANY (OHIO} 


D. H. BALDWIN COMPANY (DELAWARE) 
1801 Gilbert Avenue 
Cincinnati, Ohio 45202 


and 


THE UNITED CORPORATION 


250 Park Avenue 
New York, New York 10017 


(812-4166) 


ORDER PURSUANT TO SECTIONS 6(c) AND 17(b) 
OF THE ACT EXEMPTING PROPOSED TRANS- 
ACTION FROM THE PROVISIONS OF SECTION 
17(a) OF THE ACT, AND PURSUANT TO SECTIONS 
6(c) AND 17(d) OF THE ACT AND RULE 17d-1 
THEREUNDER PERMITTING SUCH TRANSACTION 


D. H. Baldwin Company (Ohio) [‘‘Baldwin (Ohio)], D. 
H. Baldwin Company (Delaware) [‘‘Baldwin (Dela- 
ware)’’] and The United Corporation (‘‘United’’), a 
closed-end, non-diversified management company reg- 
istered under the Investment Company Act of 194C 
(‘‘Act’’), filed an application on August 1, 1977, and 


‘ 





amendments thereto on August 23, September 15, 
‘nd September 28, 1977, for an order, (1) pursuant to 
ections 6(c) and 17(b) of the Act, exempting from 
Section 17(a) of the Act the proposed corporate re- 
organization of Baldwin (Ohio) and the subsequent 
merger of United with and into Baldwin (Delaware), 
the reorganized company, and (2) pursuant to 
Sections 6(c) and 17(d) of the Act and Rule 17d-1 
- thereunder, permitting such proposed transaction. 


On November 4, 1977, the Commission issued a 
notice (Investment Company Act Release No. 9993) of 
the filing of the application. The notice gave 
interested persons an opportunity to request a 
hearing and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the application 
that the granting of the exemptions requested is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. It is 
further found that the terms of the proposed trans- 
action, including the consideration to be paid, are 
reasonable and fair and do not involve overreaching 
yn the part of any person concerned, that the 


proposed transaction is consistent with the policies of 
United and with the general purposes of the Act. It is 
further found that the participation by United in the 
proposed transaction is consistent with the provisions, 
policies, and purposes of the Act and is not on a 


basis less advantageous than 
participants. Accordingly, 


that of other 


IT 1S ORDERED, pursuant to Sections 6(c) and 17(b) 
of the Act, that the proposed transaction be, and 
hereby is, exempted from the provisions of Section 
17(a) of the Act, effective forthwith. 


IT 1S FURTHER ORDERED, that the application 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder be, and hereby is, granted, to the extent 
necessary, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10055/December 8, 1977 


In the Matter of 
PUTNAM INVESTORS FUND, INC. 


THE PUTNAM MANAGEMENT COMPANY, INC. 
265 Franklin Street 
Boston, Massachusetts 02110 


PROVIDOR GROWTH FUND 
PROVIDOR MANAGEMENT COMPANY 


PML SECURITIES COMPANY 
P. O. Box 8548 
Philadelphia, Pennsylvania 19101 


(812-4199) 


ORDER PURSUANT TO SECTION 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER PERMITTING 
PROPOSED TRANSACTIONS AND PURSUANT TO 
SECTION 6(c) EXEMPTING AN ISSUANCE OF 
SECURITIES FROM RULE 22c-1 UNDER THE ACT 


Putnam Investors Fund, Inc. (‘‘Putnam’’) and 
Providor Growth Fund (‘‘Providor’’), both open-end, 
diversified management investment companies reg- 
istered under the Investment Company Act of 1940 
(‘‘Act’’), The Putnam Management Company, Inc. 
(‘‘Putnam Management’’) and Providor Management 
Company (‘‘Providor Management’’), both registered 
investment advisers, and PML Securities Company 
(‘‘PML’’), a registered broker-dealer (collectively 
‘‘Applicants’’), filed an application on October 4, 
1977 and an amendment thereto on November 4, 
1977, for an order, (1) pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder, permitting 
Putnam Management to pay for certain expenses of 
Putnam incurred in connection with the proposed 
acquisition by Putnam of the assets of Providor, 
Providor Management to pay for certain expenses of 
Providor incurred in connection with such transaction, 
and PML to indemnify Providor against certain 
liabilities under state securities laws, and (2) 
pursuant to Section 6(c) of the Act, exempting from 
Rule 22c-1 under the Act the proposed issuance of 
Putnam shares at a price computed prior to the 
proposed acquisition. 


On November 9, 1977, a notice was issued (Invest- 
ment Company Act Release No. 10004) of the filing of 
the application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
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of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the application, 
that the participation by Putnam and Providor in the 
proposed transaction will not be on a basis less 
advantageous than that of the other participants. It is 
further found that the granting of the requested ex- 
emption from Rule 22c-1 is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the application to 
permit the proposed transactions involving Applicants 
be, and hereby is, granted, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the proposed issuance by Putnam of 
its shares in exchange for the assets of Providor be, 
and hereby is, exempted from the provisions of Rule 
22c-1 under the Act, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10056/December 8, 1977 


In the Matter of 

THE PUTNAM INCOME FUND, INC. 

THE PUTNAM MANAGEMENT COMPANY, INC. 
265 Franklin Street 

Boston, Massachusetts 02110 

PROVIDOR INVESTORS FUND 

PROVIDOR MANAGEMENT COMPANY 

PML SECURITIES COMPANY 

P.O. Box 8548 

Philadelphia, Pennsylvania 19101 


(812-4198) 


ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER PERMITTING 
PROPOSED TRANSACTIONS AND PURSUANT TO 
SECTION 6(c) EXEMPTING AN ISSUANCE OF 
SECURITIES FROM RULE 22c-1 UNDER THE ACT 
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The Putnam Income Fund, Inc. (‘‘Putnam’’) and 
Providor Investors Fund (‘‘Providor’’), both open-en¢ 
diversified management investment companies rey 
istered under the Investment Company Act of 1940 
(‘‘Act’’), The Putnam Management Company, Inc. 
(‘‘Putnam Management’’) and Providor Management 
Company (‘‘Providor Management’’), both registered 
investment advisers, and PML Securities Company 
(‘‘PML’’), aregistered broker-dealer (collectively 
‘*Applicants’’), filed an application on October 4, 1977 
and an amendment thereto on November 4, 1977, for an 
order (1) pursuant to Section 17(d) of the Act and Rule 
17d-1 thereunder, permitting Putnam Management to 
pay for certain expenses of Putnam incurred in 
connection with the proposed acquisition by Putnam of 
the assets of Providor, Providor Management to pay for 
certain expenses of Providor incurred in connection 
with such transaction, and PML to indemnify Providor 
against certain liabilities under state securities laws, 
and (2)-pursuant to Section 6(c) of the Act, exempting 
from Rule 22c-1 under the Act the proposed issuance of 
Putnam shares at a price computed prior to the 
proposed acquisition. 


On November 9, 1977, a notice was issued (Investment 
Company Act Release No. 10003) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No reques’ 
for a hearing has been filed, and the Commission ha. 
not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application that 
the participation by Putnam and Providor in the 
proposed transaction will not be on a basis less 
advantageous than that of the other participants. It is 
further found that the granting of the requested 
exemption from Rule 22c-1 is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the application to 
permit the proposed transactions involving Applicants 
be, and hereby is, granted, effective forthwith. 


IT iS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the proposed issuance by Putnam of its 
shares in exchange for the assets of Providor be, and 
hereby is, exempted from the provisions of Rule 22c-1 
under Section 22(c) of the Act, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 612/December 5, 1977 


Admin. Proc. File No. 3-5340 
In the Matter of 


GARDNER & PRESTON MOSS, INC. 
One Winthrop Square 
Boston, Massachusetts 02110 


JOHN LOWELL GARDNER 
One Winthrop Square 
Boston, Massachusetts 02110 


ROBERT F. BIRCH 
One Winthrop Square 
Boston, Massachusetts 02110 


ORDER INSTITUTING PROCEEDINGS AND FIND- 
INGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


The Commission deems it appropriate in the public 
interest that proceedings be instituted pursuant to 
Sections 203(e) and (f) of the Investment Advisers Act 
of 1940 (the ‘‘Advisers Act’’) with respect to Gardner 
& Preston Moss, Inc. (‘‘GPM’’), John Lowell Gardner 
(‘‘J.L. Gardner’’) and Robert Francis Birch (‘‘Birch’’) 
(hereinafter sometimes referred to as the ‘‘Respon- 
dents’’) to determine whether the Respondents have 
violated Sections 204 and 206 of the Advisers Act and 
certain Rules thereunder in the management of 
advisory accounts. 


The Respondents, having been advised of the Com- 
mission’s intention to institute proceedings pursuant 
to Sections 203(e) and (f) of the Advisers Act, have 
submitted an Offer of Settlement in which they waive 
a hearing and all post-hearing procedures and, solely 
for the purpose of disposing of this proceeding and 
without admitting or denying any allegations, facts, 
or findings, consent to the entry of this Order 
instituting Proceedings And Findings And Order Im- 
posing Remedial Sanctions (‘‘Order’’). 


RESPONDENTS 


GPM is an investment adviser located in Boston 
which has been registered with the Commission 
under Section 203 of the Advisers Act since 
December 13, 1957. During 1973 and 1974, GPM 
managed approximately 800 custody accounts 
totalling approximately $150 million. Approximately 
200 of these accounts (the ‘‘affiliated accounts’’) are 
owned by, or exist for the benefit of, members of one 
or more interrelated families. 


J. L. Gardner is the Chairman of the Board and 
senior investment officer of GPM. He is ultimately 
responsible for approximately 123 of the affiliated 
accounts owned by, or existing for the benefit of, 
members of the Gardner family, as well as the 
approximately 78 other affiliated accounts. 


Birch has been president of GPM since 1970 and has 
been responsible for its day to day operations. 


CASH OVERDRAFTS 


Cash for all of the custody accounts, affiliated and 
non-affiliated was kept in an omnibus checking 
account. Frequently, GPM would permit the disburse- 
ment of cash to, or on behalf of, the owners or 
beneficiaries of accounts despite the fact that the 
particular account did not have enough cash to cover 
the disbursement. Rather than liquidate assets in the 
account, GPM would permit the overdraft and utilize 
non-interest bearing cash available in the omnibus 
checking account at the custodian bank. Overdrafts 
ranged from very small amounts to tens of thousands 
of dollars and lasted for period of a single day to 
several months. 


Thus, the overdrawn accounts were permitted to 
borrow, interest free, from the omnibus account; or, 
viewed from another perspective, those accounts 
which had positive cash balance financed interest free 
loans to the owners or beneficiaries of the overdrawn 
accounts. The overdraft practice was not explained to 
clients and GPM did not seek or receive authority to 
utilize the overdraft practice. 


GPM rationalized the overdraft practice by a ‘‘family 
theory’’, pursuant to which all accounts owned by or 
for the benefit of a particular family group were con- 
sidered as one economic unit. Theoretically, over- 
drafts were permitted in accounts within a family 
group so long as the total aggregate cash balance of 
the particular family group was sufficient to cover the 
total aggregate overdrafts of that group. While over- 
drafts were not limited to affiliated family accounts, 
the overdrafts were clearly concentrated among such 
accounts. Moreover, affiliated accounts which had 
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overdrafts had much greater overdrafts than did non- 
affiliated accounts. 


Further, there were no records kept as to which 
accounts were liable for the overdrafts in other 
accounts. No books and records were kept showing 
the exact amount of overdraft offset against each 
other client’s beneficial interest in the omnibus 
checking account nor was a separate ledger 
maintained for each client showing the debits and 
credits involved in overdraft offsets. Thus, in addition 
to there being no authorization of the overdraft 
practice, there were no records to support legal 
liability of any family account for the overdrafts of the 
other family accounts. 


QUARTERLY STATEMENTS OF TRANSACTIONS 


In the reports for the years 1972 through 1975 sub- 
mitted by GPM’s independent certified public ac- 
countants pursuant to Rule 206(4)-2(a)(5) under the 
Advisers Act the accountants note that GPM is in 
compliance with those provisions which require the 
sending of quarterly statements of transactions to 
each client’... except that we were informed by 
management that, consistent with prior periods, 
clients who were related to certain officers of the 
company and certain other clients requested itemized 
statements as required by paragraph (a)(4) of Rule 
206(4)-2 not be mailed to them, but that such records 
be maintained at the Company’s office and be made 
available for their review when requested.’’ In fact J. 
L. Gardner decided unilaterally that numerous family 
trusts of which he was a trustee would not receive the 
required quarterly statements of transactions. 


AMENDMENT TO INVESTMENT 
ADVISER REGISTRATION 


GPM did not amend its Form ADV registration as an 
investment adviser from October, 1969 to July, 1977, 
despite the fact that during the period there had been 
numerous changes which should have been reported 
regarding the officers and directors of the firm, 
ownership of the firm’s securities by officers and 
directors, and the firm’s management fee schedule. 





‘In accepting the Offer of Settlement submitted by 
Respondents, the Commission does not pass upon the 
question of whether or not the actions of the 
Respondents willfully violated the provisions of 
Sections 206(1) and (2) of the Advisers Act. See, 
Consolidated Business Services, Inc. Investment 
Advisers Act of 1940 Release No. 587 (May 19, 1977). 
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GENERAL LEDGER 


GPM did not maintain and post regularly an 
acceptable general ledger. The manual, direct trial 
balance system GPM relied upon was inadequate for 
SEC examination purposes even though the system 
did provide detailed, current financial statements. 


Hl 
FINDINGS 


On the basis of the facts stated above and the Offer 
of Settlement, the Commission finds that: 


1. GPM willfully violated, and J. L. Gardner and 
Birch willfully aided and abetted violations of, Section 
206(4) of the Investment Advisers Act of 1940 and 
Rule 206(4)-2(a)(2) thereunder by failing to keep a 
separate record for each client account showing the 
exact amount of overdraft offset against each other 
client’s beneficial interest in the omnibus checking 
account. 


2. GPM willfully violated, and J. L. Gardner and 
Birch willfully aided and abetted violations of, Section 
204 of the Advisers Act and Rule 204-2(b)(2) by 
failing to keep a separate ledger account for each clier 
showing the debits and credits involved in overdraft 
offsets to such account. 


3. GPM willfully violated, and J. L. Gardner and 
Birch willfully aided and abetted violations of, Section 
206(4) of the Advisers Act and Rule 206(4)-2(a)(4) 
thereunder by failing to deliver to numerous family 
trusts of which J. L. Gardner was a trustee the 
financial reports required to be delivered pursuant to 
that Rule. 


4. GPM willfully violated, and J. L. Gardner and 
Birch willfully aided and abetted violations of, Section 
206(4) of the Advisers Act and Rule 206(4)-2(a)(5) 
thereunder by causing to be filed with the Com- 
mission a report which incorrectly represented that 
financial reports required to be delivered to clients 
pursuant to Rule 206(4)-2(a)(4) had been delivered 
except where clients had requested that such reports 
not be delivered. 


5. GPM willfully violated, and J. L. Gardner and 
Birch willfully aided and abetted violations of, Section 
204 of the Advisers Act and Rule 204-1(b) thereunder 
by failing to amend its Form ADV application for 
registration. 


6. GPM willfully violated, and J. L. Gardner anc 
Birch willfully aided and abetted violations of, Section 





704 under the Advisers Act and Rule 204-2(a)(2) 

iereunder by failing to keep and post regularly a 
general ledger adequate for SEC examination 
purposes. 


IV 
ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to institute pro- 
ceedings and to accept the Offer of Settlement of 
GPM, J. L. Gardner and Birch, and, accordingly, IT 
iS ORDERED that proceedings be, and hereby are, 
instituted, and IT IS FURTHER ORDERED that: 


1. Gardner & Preston Moss, Inc., be, and hereby is, 
censured. 


2. John L. Gardner be, and hereby is, censured. 
3. Robert F. Birch be, and hereby is, censured. 


4. Gardner & Preston Moss, Inc. comply with its 
undertakings to: 


a. Prohibit, and institute written pro- 
cedures not unacceptable to the staff to 
prevent, cash overdrafts by or in any of its 
managed accounts. 


b. Determine, in a manner not un- 
acceptable to the staff, the amount of 
interest, computed at approximately the 
prime interest rate in effect during the 
duration of overdrafts, which would have 
been paid by overdrawn affiliated accounts 
to borrow the amounts overdrawn from 
time to time since January 1, 1973, and to 
cause the unaffiliated accounts to be re- 
imbursed in a manner not unacceptable to 
the staff. 


c. Amend and cause to be made accurate 
all reports and documents filed with the 
Commission including, but not limited to, 
its Form ADV and the independent public 
accountant’s certificate of examination 
filed pursuant to Rule 206(4)-2(a)(5) under 
the Advisers Act. 


d. Comply with all requirements of the 
federal securities laws, including but not 
limited to the requirements of Rule 
206(4)-2(a)(4), regarding providing clients 
with information. 


e. Comply with all requirements of the 
federal securities laws, including, but not 
limited to, Rules 204-2(a)(2), 204-2(b)(2) 
and 206(4)-2(a)(2) under the Advisers Act 
regarding keeping accurate and current 
books and records. 


This Order shall be effective at the opening of 
business on the first Monday after the date of this 
order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SERVICE LIST 


Rule 23 of the Commission’s Rules of Practice pro- 
vides that all amendments to moving papers, all 
answers, all motions or applications made in the 
course of a proceeding (unless made orally during a 
hearing), all proposed findings and conclusions, all 
petitions for review of any initial decision, and all 
briefs shall be filed with the Commission and shall be 
served upon all other parties to the proceedings in- 
cluding the interested Division of the Commission. 


The attached Order Instituting Proceedings And 
Findings And Order Imposing Remedial Sanctions 
has been sent to the following parties: 


Securities and Exchange Commission 
Division of Enforcement 

500 North Capitol Street, N.W. 
Washington, DC 20549 


Securities and Exchange Commission 
Boston Regional Office 

150 Causeway Street 

Boston, Massachusetts 02114 


Gardner and Preston Moss, Inc. 
One Winthrop Square 
Boston, Massachusetts 02110 


John Lowell Gardner 

Gardner and Preston Moss, Inc. 
One Winthrop Square 

Boston, Massachusetts 02110 
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Robert F. Birch 

Gardner and Preston Moss, Inc. 
One Winthrop Square 

Boston, Massachusetts 02110 








LITIGATION 





Litigation Release No. 8214/December 5, 1977 


SEC v. Producers and Consumers Cooperative Ex- 
change, Inc., et al. 
(E.D.Va., Civil Action No. 77-854-A) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced that on November 27, 
1977, the Honorable Albert V. Bryan, Jr., U.S. 
District Judge for the Eastern District of Virginia, 
entered Final Judgments of Permanent Injunction 
against: Producers and Consumers Cooperative 
Exchange, Inc. (PCX) of Fairfax, Virginia; Dennis H. 
Marshall of Washington, D.C. and Wallace G. 
Dickson of Arlington, Virginia. The judgments enjoin 
the defendants from violations of the registration and 
antifraud provisions of the federal securities laws. 
The defendants consented entry to the entry of the 
injunctions without admitting or denying the allega- 
tions of the Commission’s compalint, which was filed 
on November 21, 1977. 


The complaint alleges that the defendants offered and 
sold PCX stock and bonds in violation of the registra- 
tion provisions and that Marshall and Dickson took 
for their personal use and benefit monies entrusted to 
them by investors, contrary to representations made 
to said investors. The complaint was based on a joint 
investigation of this matter by the Securities and Ex- 


change Commission, the Securities Division of the 
Virginia State Corporation Commission, the Commor 
wealth’s Attorney for Alexandria, Virginia and thr 
Alexandria Police Department. 


For more information see Litigation Release Nos. 
7649, 7940 and 8079. 





Litigation Release No. 8215/December 6, 1977 


Securities and Exchange Commission v. William R. 
Lummis, et al., as Administrator of the Estate of 
Howard R. Hughes, et al. 

U.S.D.C., N.D. California. 

Civil Action No. C-75-0589 AJZ 


The Securities and Exchange Commission today 
announced that on November 22, 1977, the Honorable 
Alfonso J. Zirpoli, United States District Judge for 
the Northern District of California granted in part the 
Commission’s motion for summary judgment against 
George Crockett of Las Vegas, Nevada, a defendant 
in Securities and Exchange Commission v. William F 
Lummis, et al., as Administrators of the Estate on 
Howard R. Hughes, et al., and ordered Mr. Crockett 
to disgorge $86,000 to be paid into the court’s 
registry for distribution to those Air West 
shareholders entitled to it, or other distribution as the 
court may decide. 


The Court denied the Commission’s prayer for 
issuance of an injunction although finding that un- 
disputed facts establish a violation of the anti-fraud 
provisions of the federal securities laws. 


For further information see Litigation Release No. 
6802. 
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